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ARGUMENT. 



If it please the Coukt : 

It haa been my endeavor, by a careful review of tlic 
learned and elaborate argument of the counsel for the elaim- 
ante (Mr. Eyarta), to eliminate therefrom the propositioi^ 
of law upon whicli he seemed to desire to rest this cause. 
It is not needed that I re-announce his argument ; it is 
enough that I restate his positions, in, as neai- as may be, 
the terms in which they were originally propounded. 

His earliest general assertion of doetiine, on the first day ^^^^^^ 
of his argument, was in these words : tmb} 

" Commerce is not to tie trammelled in warlike materials or warlike 
ships, because there happens to be a war, for war is the only promoter 
of traffic in warlike materials and warlike ships." 

On the second day, the legal thought announced on the 
first day, was developed in the following form : 

" If it doBS not appear afSrmatively, i 
that the vessel is to sail from this port a: 
belligerent, then there ia no forfeitnre, although it may he made to ap- 
pear by indisputable proof that she has been built, fitted, armed, and 
equipped aa a ship of war, complete and ready for action.'" 

Again : 

" The diplomatic discussions from the foundation of the govern- 
ment, the ordere of the executive, everything shows that all our law 
undertakes, all that it will permit the supposed duty of neutrality to 
accomplish, is* that there shall not he an enlMiag in the cause of the 
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tielligercnt withiii our ports, to the extent of haviog tho vessel armed and 
egui^ed, or armed and equipped in a warlike manner with that intent." 

Further on in tlie discuBsioii, the distinguished counsel, 
rising to the height of his great argument, thus declares the 
measure of belligerent right, and the rule of neutral duty : 

" Now, if your Honor please, to bring this matter dowa to some 
distinct tests, suppose that the Meteor, while she lay at the whartj with- 
out any coals or provisiona on board of her, had been sold to the Chili- 
an government, deliverable outside of this port, or deliverable in Chile, 
and that was proved by a written open conti-aet, brought into court, 
will the prosecuting officer claim that that brings her wi&n the statute 
agaiDst fitting out and arming with intent that she should be used by a 
belligerent? Where would be the single act attempted or initiated in 
respect to this vessel with the guilty intent ? Manifestly nothing. 
What reason is there that a vessel, acquired by a belligerent, and thus 
not guilty up to the time of acquisition, should be prohibited from re- 
ceiving, not warlike equipments, but receiving coals and provisions suit- 
able ? There really would be no violation of our neutrality act, it seems 
to me, if Chile had. acquired by purchase a transfer of the title of this 
ship, and if, having acquired that title, she openly undertook to put 
coabi and provisions on board, with a commercial crew, and took the 
vessel out to Chile ; no violation of our neutrality act whatever. I 
hold it to be manifest that a ship, having, if you please, adaptability to 
be made into a war ship, and adaptability for use in commerce, may be 
acquired by any foreign government in our ports, by purchase, and if, 
after the acquisition, the only fitting-out and preparation for eea and 
egress from port, prepared or attempted, ia with a commercial and 
peaceful crew, with coal for the use ol her engines, and provisions for 
the support of a commercial and peaceful crew, there is not any infrac- 
tion of our neutrality laws whatever. Nor ia there any tiling technical 
or formal in this decision. It ia essential. If it is competent for a for- 
eign nation to buy a ship, it is competent for a foreign nation to take 
her out, omitting any warlike change or equipment." 

Such are the propositions of law advanced by the 
claimants, and your Honor must decide whether they are 
the doctrines of interaational law, and municipal jurispru- 
dence, which govern in the judicial tribunals of the United 
States, 
iturion ™r It will not be seriously denied in this court, fJiat we, in 
n iTe d the United States, are subordinated to the general law of na- 
le family tious, in SO far as that law applies to our intercourse with, 
S ""th^ ^ relation to, the rest of the world. The Constitution de- 
WH Qf na. glares this, by the mere act of bringing us into tlie circle of 
independent civihzed States. It is the condition of our 
national existence to be subject to that code. IS'^o nation can 
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be so great as to be exempt from tlie power, or so little as 
not to feel the care, of tJiat ample and boundless jurispni- 
denee " whose Beat is the bosom of God, and whose voice the 
harmony of the world." We cannot escape it if we would, 
for to escape it we must fly from oui'aelves, and spurn our 
own national nature. 

It is a familiar doctrine of this grand jurisprudence, that 
a neutral must so retain liis attitude of impartiality, in tlie 
face of other warring nations, as not to incline to, or aid, 
either belligerent. Recognized international obligations not 
only prohibit the enlisting of soldiers, or sailors, in the teri'i- 
tory of a neutral, for service in the interest of either belliger- 
ent, but they also forbid the beginning, setting on foot, pro- 
viding, or preparing, in the dominions of a neutral, the means 
for any naval enterprise whatsoever. All this is clear. The 
fifth and seventh volumes of Wheaton's Supreme Court He- 
ports, are replete with decisions announcing this primary 
principle of neutrality. The act of 1818, in its sixth sec- 
tion, explicitly declare it. No incipient step in war is al- 
lowed, by the law of nations, to begin on neutral ground. 
(Twee Gebroeders, 3 Robinson's Rep., 162.) No act of hos- 
tility can have its commencement there. A neutral cannot 
permit one belligerent to have a station in, and malte a van- 
tage-ground of his country, to procure material with which 
to injure the other belligerent. Such is public law, as ac- 
cepted by jurists everywhere, 

Now, if the Court please, tlie neutrality act of 1818 con- 
secrates these tenets and detei'minations of international jii- 
rispradence. It aims to repress and prevent all naval enter- 
prises, set on foot in the United States as a point of departure. 
Its fifth section punishes, with fine and imprisonment, any 
person who, in this country, increases or augments the forc^e 
of any armed vessel of either belligerent, whether by adding 
to the number of its equipments, or " by the addition there- 
to of any equipment solely applicable to war." So that, if a 
cruiser of Chile, for example, be lying in the port of New 
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York to-daj, it is very clear tliat onr mereliants cannot sup- 
ply her with shot, shells, guns, or ammunition, so long as 
war exists between that nation and Spain, and the United 
States are at peace with both. Its sixth section also pun- 
ishes, by fine and imprisonment, any person who shall pro- 
vide the Cleans for any militaiy entei^prise against nations 
with whom we ai'e at peace. Its tenth section requires that 
owners of aimed ships shall give bonds in double the vahie 
of the ship, that she shall not cruise, or commit hostilitiee, 
against nations with whom we are at peace. Its eleventh sec- 
tion authorizes collectors to detain vessels, " manifestly built 
for warlike pui-poses, and about to depart, of which the ear- 
go shall consist of arms and munitions of war." 

What, I pray to know, are those restrictions of positive 
law, if not trammels upon commerce in " warlilie materials 
or warlike ships ? " How can it be said, with such legisla- 
tion stai'ing us in the face, that war between two States, with 
whom we are on terms of amity, does not impose on us any 
limitation of commerce ? I ask my learned opponent to tell 
me by what rule of logic, or legal interpretation, lie construes 
a statute, enacted for the purpose of protecting neutral rights, 
and enforcing neutral duties, in such a manner as to malce 
tlie sale of a cannon, a shell, or a cutlass, to a belligerent's 
vessel of war, an offence to be visited by fine and imprison- 
ment, but the sals to, and fitting out for that same belligerent 
for his use, of a powerful cruiser like the lleteor, an inno- 
cent transaction, not reached or covered by the statute ! 

The claimants, it is plain to see, have submitted to your 
Honor, as basis for release of the ileteor, a proposition of 
law 60 broad, that it is contradicted by a positive statute, 
and yet a statement less ample would not cover the naked- 
ness of the Meteor. 

Kobody denies that warlike materials, among which coals 
are now included, and warlUie ships, are contrahand of war. 
Everybody admits that there is punishment, of one kind or 
another, which may be inflicted upon a neutral who sells 



dhy Google 



and transports contraband goods to a belligei-ent. All agree 
that one penalty of cariying contraband to a belligerent, is 
liability to capture of the articles by the other belligerent, 
and loss, it may be, under certain eircum stances, of the 
vehicle in which conveyed. So mueli of restraint on 
eommerce of neutral nations, caused by war, is iudis- 
pntable. 

But it is claimed that a neutral may, with impunity, sell 
on his own soil, to the agents of a belligerent, contraband 
articles, provided the property actually changes ownership 
on the neutral ground, and the neutral does not undertake 
to transport by sea. If the goods, in that condition, are cap- 
tured, the neutral suffers no loss, because they are the prop- 
erty of the enemy, Tlio belligerent injured by the sale 
has no remedy, no matter what his rights, against the 
neutral, and his lights, if he have any, he can only enforce 
by war. But a war never has been undertalien, and prob- 
ably never will be, on aceoiint of a sale of such small ai'ticles 
made and completed on neutral ground. The name of pas- 
sive ooiit/faland has been given to this kind of traffic ; but I 
never heard that any publicist or jurist, of establislied repu- 
tation, claimed that it included a vessel of war, which is very 
far, when provided with good engines, from being a passive 
thing. Ihe line of demarkation, so far as principle is con- 
cerned, between this passive contraband, which is permitted, 
and traffic in warlike ships, which is prohibited by our neu- 
trality act, may in some instances be minute and not easily 
seen by the superficial observer, but yet it exists, and is ap- 
parent to him who, like your Honor, lias a practised percep- 
tion of legal truth. It is declared by our neutrality act of 
1818, It is the distinction between inertness and action; 
between a mass of mere matter and a moving enterprise. 
Thus it is that it by no means follows, because a neutral 
has a right, on his own soil, to sell to a belligerent arms 
and ammunition, that, therefore, he has an equal right to 
provide him, under all circumstances, with an armed, or an 
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unarmed vessel of war. The two cases are not slinilai', nor 
founded on eq^ual reason. 

It ia apparent, on the face, that the mere selhng liere, in 
New York, of a dozen of carbines, or a thousand percussion 
caps to Chile, leaving to the " confidential agent " the risk of 
transporting them to that country, need not be acts danger- 
ous to onr neutrality, for the reason, among others, that the 
contraband articles may, in t!ie absence of any vessel from 
here, be but component parts of a naval enterprise, fitted 
out in the belligerent's own temtory. Parrott-guns, ear- 
bines, and percussion caps cannot alone make up a naval ex- 
pedition, for they cannot cruise to commit hostilities ; but 
the latter can and do trauBport the former, and bo, witlioxit 
entering into any foreign port, or any port of the belliger- 
ent, constitute a teiiible enterprise of destrnction, as tho 
Alexandra, Alabama, Georgia, and Florida taught ub by the 
lurid flames of peaceful traders and toiling fishermen, burned 
into a watery grave. More than that, it is not needed now 
that a cruiser have guns on boai-d to constitute her a warlike 
instrument of naval offence. To "run down a ship," to 
" cnt a ship in twain," wei'O the common phrases of the late 
war. Powerful engines, and stout bows, are dangerous ene- 
mies to peaceful merchantmen. 

Your Honor must have observed the persistence with 
mustipokto which the counsel for the claimants has, from the beginning 
inY''''iurifl" **^ *^^ ^^^ *^^ ^'^ argument, in tlie great part of the citations 
fo-duj?°^nnd which he has submitted to the court, clung to what was said 
"..« ni the and done in this relation during the early period of our 
prior to the Republic. Far be it from us, here or elsewhere, to under- 
value the opinions of those great men of the Eevolutionary 
epoch who, out of decaying nationalities, the keen jealousies 
of States, and the formidable animosity of the parent coun- 
try, laid the foundation of this federated fabric of republican 
government. He must be bold, indeed, who ventures to 
aiTaign, or quality in any sense, the teachings of either of 
the great triumvirate of statesmen — "Washington, Hamilton, 
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and Jefferson — who not only allnred others to national inde- 
pendeneo, but in their own persons led the way. But it is 
no impeachment of their profound statesmansiiip, and fai'- 
seeing devotion to all that could concern the name and fame 
of the young government, to suggest that there were pecu- 
liar circumstances at that time, which tended to mould and 
form the opinions which the Government expressed in re- 
spect to neutral duties. The attitude of the administration of 
Washington was as hold as it was just. It was, however, 
hetore action hy Congress in 1794, constrained to consult 
somewhat the temper of the people, and to harmonize con- 
flicting popular emotions. 

The, citations made on the other side, from "Sparks' 
Life of "Washington," the " Works of Hamilton," " Jeffer- 
son's Complete Works," and the " American State Papers," 
all refer to a series of offlcial acts prior to the neutral legisla- 
tion of 1Y94, which was a new and sigmficant point of de- 
parture for the United States in respect to neutral duties. 
The circular of Mr. Alexander Hamilton to collectors of cus- 
toms was issued in 1793, and contained, no doubt, a correct 
statement of the utmost limit to which, at that time, Presi- 
dent Washington felt bound to go. But since that time 
much has become changed — changed by legislation and ju- 
dicial construction ; changed by naval architecture ; changed 
in those physical facts by which one vessel secures the sub- 
jection and surrender of another vessel at sea. 

Jly learned friend, who has conducted this case with such 
conspicuous ability on the part of the claimants, does not 
ordinarily need outside suggestions to aid in the conduct of 
causes which he liappens to represent, in this or any other 
judicial tribunal, but yet no one can fail to see that a chief 
part of tile propositions of law, and the arguments thereon, 
which he has addressed to your Honor, are not unlike those 
which constituted the staple of the enemies of the United 
States, in discussing the qn^tion of belligerent rights, during 
our recent rebellion. Then and there, as now and hero, the 
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claimants of inculpated Teasels, no matter whether the Messrs. 
Laird, of Liverpool, or the Messrs. Forbes, of Boston, clung 
with uiircaeoning pertinacity to precedents drawn from the 
first ten years of our ]iistory.^ Nothing could shake off 
.their grip. If any official in the United States, before the 
year 1794, did an act, or said a thing, demanded by the 
exigencies of that early day, it has been flauntiiigly quoted 
as a just exposition of existing opinion in the United States. 
SLibsequent legislation, and the reigning jurisprudence of to- 
day, all go for nothing with them. In the time of Washing- 
ton, Jefferson, and Madison, a ship could not well be a ves- 
sel of war unless she had guns actually protmding from her 
port-holes, and ready for instant action. Then steam bad 
not become the great motive power in naval combats ; then 
iron vessels were unknown ; then those terrible monsters of 
the deep, the JMonitors, were things never dreamed of. But 
now, under the inftuenee of science, and the march of inven- 
tion, captures are made at sea, peaceful merchantmen are 
terrified into a surrender, quite as much by a powerful crew, 
a projecting prow, and engines like those constructed for the 
Meteor, as, in the olden time, they were by the guia which 
ranged aroixnd a fully-equipped man-of-wai-. In the case of 
Great Britain herself, in the matter of the iron-clads, to 
which I alluded in my opening statement, and assumed to 
be bailt for the Confederates by the Messrs. Laird, it will 
not be pretended that, at the time those ships were seized by 
the English Government, they were armed, fully equipped, 
and enlisted in the Confederate service. On the contrary, 
they had not a gun, a shell, or a cannon, on hoard. It 
was when the fortunes of the rebellion began to wane, and 
England began to see her true interest to be in relations of 
amity with the United States, and Lord Eussell was brought 
to his senses by the dispatch of Mi'. Seward to Mr. Adajns, 
under date of July 11, 1863, in which the Secretary of State 
informs the Queen's Government that if the doctrine of the 
Alexandra case is to be maintained by Great Britain, the 
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United States ■will reflect whetlier the maintenance of tlieir 
own existence does not require them to take the remedy in 
tlieir own handa, and pursue the Anglo-rebel pirates, and 
capture them, if need be, in the very harbors of Great Britain. 
It was, I repeat, such acts and such tlioughts which, among 
others, seem to have brought the Queen's minister to reflec- 
tion, in respect to what, in modem times, constituted warlike 
fitting, and not only secured revision of the old doctrine in 
that regard, but eventually led the English Government to 
put its interdict upon tlie iron-clads which were being con- 
structed at Birkenhead. All this is apparent from tlie docu- 
ments given in the diplomatic correspondence of the Depart- 
ment of State for the year 1864. ^^^^^ ^ ^^^ 
Soon after the reception in England of the dispatch of K''ng''j'„„'d 
Mr. Seward to Mr. Adams, of the date of July 11, 1863, to ^'^g^.^'jufy 
which T have before referred, thei-e can easily be discerned a ediheAnwr- 
change in public opinion indicated by the daily press, and in respect to 
by journals especially devoted to legal disciTSsion. With «*"■ 
permission of the Court, I desire, in eonflnnation of what I 
suggest, t-o call attention to an article in the London Law 
Times for September 19, 1863, upon this subject. This 
journal had previously been most decided in vindication of 
the theory of neutral obligations contended for by the Con- 
federate agents. But at the date to wliich 1 refer, there is 
an article most significatit in its tone of thought and expres- 
sion. I will read but a brief extract therefrom : 

If a nation permit anything to he organized and constructed within 
its boundaries, which to plainly designed for the use of one beUigercnt, 
it is guilty of a very clear breach of neutrality against the other. By a 
loom, and, as we heueve, Mgli3^ improper reading of the law, it has been 
taken for granted that it is not against the principles of international 
law for a neutral power to permit its suhjecta to sell munitions of war 
to a belligerent power. It is held that a contrary principle would in- 
terfere too much with the shipbuilders of the Mersey and the Clyde, 
and the gunmakera of Birmingham, to be tolerated. But it appears to 
lis that there are some things which, in the estimation of rightly-think- 
ing men, may be of even higher importance than the prosperity of the 
Birkenhead shipowners or tlie Birmingham gunmakera, and, sjnong 
them we may be permitted to reckon a reverence for law and the pres- 
ervation of the national honor. It may be that, if we were to put the 
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spirit of the law into foree^that spirit which arms the proclamation at 
the Queen when she prohibits the sale of all munitions of war — by pre- 
venting ships, evidently built for warlike purposes, and cargoes of lethal 
weapons, except upon proof that they were not to be used in a quarrel 
aa to which we are neutral — it may be that in such a case a few men 
would have to get rich more slowly ; but, at any rate, the nation woijld 
be saved from the imputation of the guilt of blood — a guilt which is 
equally abhorrent whether it sullies the reputation of a man or of a peo- 
ple. 

pro- The central proposition of law, therefore, upon which the 
Ipoa learned counsel for the claimants rests his defence of the Me- 
""" teor, is the one so much exploited in the ease of the Alexan- 
dra. It ivas relied upon by the Parliament and piihlic press 
of England, to uphold the conduct of the Queen's Govern- 
ment, in the matter of the Alabama, and therefore was 
support sought in the case of the SanUssima Trinidad. 
Having been used eisewliere, to justify British subjects in 
supplying Confederate agents with gunboats, and all the 
naval thunders which the private shipyards and arsenals of 
that country could produce, that overworked case is now 
reproduced for the protection of the Meteor, With how 
little reason it can be thus used, will now be considered. 
On the trial of that case, in the court below, it was 
"ise proved that a vessel built and used as a privateer, in the war 
■rin. of 1812, was, after the peace, sold by her owners, and by the 
purchasers sent as a commercial adventure, with her arma- 
ment and a cargo of warlike materials, to Eraail (then at war 
with Spain), for sale to the Government of Brazil, if it saw 
fit to purchase her. There was no previous contract or un- 
derstanding as to who the purchaser was to be, nor any lim- 
itation in that respect. The vessel was bought there by pri- 
vate parties, commissioned as a Brazilian war vessel, under 
the name of Independencia del Sud, and sailed on a cruise 
along the Spanish coast. She subsequently put into Balti- 
more, and there added thirty men to her erew, procured an- 
other small vessel (Altravida), as a tender, and sailed away 
again. Having made capture of certain articles, she brought 
them into Norfolk, Virginia, and placed them in the customs 
warehouse for safekeeping, wliere they were libelled by the 
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SpanisJi consul in behalf of the owners. The court decreed 
restitution of the articles to the owners, on the ground that 
the augmentation of the force of the vessel in Baltimore was 
"a violation of the law of nations, as well aa of our own 
municipal law," which juetifled and required a restitution of 
the articles to the parties injured by such conduct. Such is 
tlie decision in this ease. Its gist and legal point are, tliat 
the prises of cruisers illegally equipped in our ports, when 
brought within our ju]'i8diction, are liable to seizure and 
resUtuUon to the original ownera. 

Another point was raised in the case, to the effect that 
the captures were void, because the capturing vessel was 
originally equipped, armed, and manned as a vessel of war 
in our ports. It was, however, summarily overruled byHr. 
Justice Story, who said : 

" It is apparent, though equipped as a vessel of war, she was sent to 
Buenos Ayres on a commercial adventure, contraband indeed, but in no 
shape violating our laws or our national neutrality. If captured by a 
Spanish ship of war during the voyage, she would have been justly con- 
demnahle aa a good prize for being engaged in a traffic prohibited by 
the law of nations. But there is nothing in our law, or in the law of 
nations, that forbids our dtizens irom sending armed vessels, as well as 
munitions of war, to foreign porta for sale. It is a commercial adven- 
ture which no nation ia bound to prohibit, and which only exposes the 
persons engaged in it to the penalty of confiscation." 

We have seen that the facts proved in this case are that 
the capturing vessel was first sold to private individuals in 
Brazil, and by them resold to the government, and that she 
did not leave Baltimore under any contract, express or im- 
plied, with the agents of Brazil. When she originally sailed 
from Baltimore, there was no fixed intention to employ her 
to cruise, or commit JiostiUties in the interest of Brazil. 
Thus it was purely a commercial hazard and adventure. 
Tliere was no " fitting out," in our jurisdiction, with guilty 
knowledge or intent. But even to this extent, the quotation 
from Judge Story is not authority, because it was not neces- 
sary to the decision of the caee, and is therefore obiter dicta. 

In fact, the Supreme Court so treated it in the ease of 
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'^ the Gran Fara, wliere the capturing vessel was built in the 
port of Baltimore in 1817, and conetrueted for purpoeea 
of war. AfEer being launched, she was, February 16, 1818, 
purchased by the claimant, then a citizen of the United 
States. The vessel then cleared for Teneriffe, having in her 
hold twelve eighteen-pound greuades, with theii" carriages, 
a number of small arms, and a quantity of ammunition, 
entered outward as car^o. No guns were mounted. The 
vessel proceeded directly for Bnenos Ayres, and discharged 
her crew there. Subsequently she obtained a commission 
from the government of the Oriental Republic to cruise 
against, Spain, and sailed in June, 1818, under the com- 
mand of the claimant. In September, 1818, she i-etumed 
to Baltimore with the money in question. Chief-Justice 
Marshall, in giving the opinion of the Court, rehearsed 
the before-mentioned facts, declared the only question to be 
whether the Irresistible was originally fitted out in Balti- 
more in violation of the neutrality act of 1818, and added : 

" There is nothing resembling a commercial adventure in any part of 
the transaction. The vessel icas constmcted for war, and not for com- 
merce. There was no cargo on board but wtat was adapted for pur- 
poses of war. ***** The third eeetion makes it 
penal for any person, within any of the ■waters of the United States, to 
be ' knowingly concerned in the famishing, fitting out^ or arming of any 
ship or vrasel, with intent that such ship or vessel shall be employed in 
tile service of any foreign prince or State, tu cruise,' &c. 

"It is too clear for controversy that the Irresistible comes witiin this 
section of the law also." 

Would the venerable Chief-Justice, who gave the opinion 
iu the Oran Para, have hesitated, upon the proofe before , 
your Honor, to condemn a vessel like the Meteor, construct- 
ed in all respects for war pm-poscs, and attempting to depart 
on an understanding with a belligerent government, that 
she was eventually to cruise or commit hostilities in the 
service of that belligerent % Could any jugglery, of a pre- 
tended commercial transaction, dupe or mislead his instinc- 
tive perception of truth, and relentless logic ? 

The ddctum of Judge Story in the Santiasima Trmidad, 
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if of as mucli authority as the learned counsel for the claim- 
ant contends, should and would have saved the Irresistible. 
But she was condemned ! If it was powerless to protect 
that vessel, in a court of which Judge Story was a member, 
it certainly cannot now rescue the Meteor. 

But we are not left to rely upon the Gran Para alone ; , 
for the case of Umted States vs. QuinGy, decided in 1832, "* 
aiid to which I shall have occasion to refer again in another 
paii of my argument, so limits and modifies the general lan- 
guage used by Mr. Justice Story in the Santiasima Trini- 
dad, that it fails to be a support for the claimants of the 
Meteor. That most accurate judge, Mr. Justice Thompson, 
in Quiney's case, declared that there was something " in our 
law that forbids our citizens from sending ai-med vessels to 
foreign ports for sale," provided there existed a guilty 
knowledge or intention. He said that the material point to 
be determined in such cases was whether the adventure was 
commercial or warlike, which, in turn, depended on the in- 
tention with which the negotiations, or preparation for the 
voyage were made. It is the guilty knowledge, or intent 
that the vessel may be used to augment the aggressive force 
of one belligerent against another, which taints her, and en- 
tails confiscation. 

Eut the facts proved in respect to the Meteor go further 
than this, for we establish a conspiracy in New York to fit 
her out for the service of Chile. The territory of the United 
States has thus been used by these conspirators as a starting- 
point, or base of operations, for a hostile naval enterprise. 
We bring the Meteor within the doctrine of neutral duties 
for which Mr. Adams bo resolutely contended with Lord 
Eussell, and which doctrine, public and official opinion in this 
country everywhere approved. 

Your Honor is so familiar with what has transpired 
abroad in respect to the Anglo-Confederate pirates, that it 
is not necessary to say here that the Alabama, when she 
, from Liverpool, had no ai'mament on boai'd, and 
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that, in power of deBtruetion, slie was, in no sense, tho eq^ual 
of the Meteor, whiclx was built expressly to cruise after the 
Alabama, and what Mr. Forbes, in his letter, describes as 
tbe other " British pirates." Ihe gnns of the Alabama were 
taken on board from anotlier vessel, at the Azores, in Portu- 
guese waters. She was sold to Confederate agents on a pre- 
tended commercial basis. And shall it be that we, in the 
United States, who sustained Mr. Adams in the matter of 
the Alabama, are now to put ourselves in the condition of 
demanding from other nations that which we are unwilling 
to give in return ? Can it be that events bave hurried 
by with such rapidity, dnring tlie rebellion, that we have 
now forgotten to what extent public opinion was here car- 
ried against England, for her conduct in tbe affair of the 
Aiabama? 

The action of commercial associations, no matter how re- 
"ml spectable, affords, I am well aware, no rule for the guidance 
[jp"^ of this court ; but yet, it may be useful, in this connection, 
liMt to point back to the mercantile record of New York. Witli 
/. your Honor's permission, then, I call attention to proceedings 
which have been had, at various times, in the Chamber of 
Commerce of tlie State of New York, in respect to the rights 
and duties of neutrals. These proceedings will be the more 
edifying by reason of the fact that some of the more promi- 
nent of the members of the Chamber happen now to be 
pecuniarily interested in the Meteor. 

In 1855, on complaint of the British Consul at this port, 
a bark, loading for China, was detained by orders from 
Washington for examination. The Chamber, thinking this 
act an offence against their body, appointed a committee to 
investigate the circumstances of tlie case, and make a report 
thereon. That report contains an exposition of what the 
Chamber deemed, at that time, to be the duties of neutral- 
ity. It says ; 
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These laws are the well-knoxvn expressions of puhlie opinion, and the 
common consent of the country. * * The Chamber of Commerce of 
Wew York hold these enactments binding equally in law, honor, and 
conBcience," &c. 

The general tone of these views is certainly nuexception- 
ahle. The declaration that our laws forbid the being con- 
cerned in fitting out any veasel to commit hostilities against 
any nation at peace with the United States, embodies the 
very doctrine for which I have now the honor to contend. 
It will be obaeiTed that tlie Chamber is explicit that it is 
forbidden to fit out " any vessel," no matter whether armed 
or unarmed, wood or iron, transport or gunboat. All I ask 
is that this rule be applied to the ease of the Meteor. 

This report was followed by a series of resolutions, one 
of which denounces those, who violate the neutrality laws 
of the United States, " as disturbers of the peace of Hie vjorld, 



Again : a meeting of the Chamber of Commerce was 
held, October 21, 1862, in respect to the burning of the ship 
Brilliant, by the Alabama. On that occasion, a speech was 
made by Mr. A. A. Low, the Vice-President of the Cham- 
ber, and one of the owners of the Meteor. He was not spar- 
ing in criticism upon English ship-owner's, and ship-masters, 
who sold the Alabama to Confederate agents, nor did he omit 
to pay his respects to the authorities of the Queen's Govern- 
ment who permitted her to escape. And he concluded by 
submitting a series of resolutions, three of which I venture 
to read : 

Memhed, That this Chamber has not failed to notiee a rapid change 
in British sentiment, transforming a friendly nation into a self-siyled 
" neutral " power, the nature of whose neutrality is shown in jwrniiiinff 
ships to go forth with men, and in permitting an annament to follow 
them for the detestable work of plundering and destroying American 
ships, thus encouraging upon the high seas an offence against neutral 
rights, on the plea of which, in the case of tlie Trent, the British gov- 
ermnent threatened to plunge this country into war. 

Sesohed, further. That the outrage of consigning to destruction, by 
fire, without adjudication, British and American property together, is an 
aggravation of the offence against the rights of neutrals, and ought to 
be denounced as a crime toy the civilized nations of the world. 

Seeohed, That this Chamhei' heard, with amazement, that other ves- 
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sels are fitting out iu tlie porta of Great Britaiu. to continue tlie worlc 
of destruction begun by the Alabama ; an enormity that cannot be com- 
mitted on the high, seas without jeopardizing the commerce and peaee 
of nations. 

It will bD noticed by the court that these resolutions con- 
demn the eah and exit of an unarmed vessel ; of a vessel by 
no means equal, when she left the port of Liverpool, to the 
destructive power of the Meteo)-. 

Again, on February 21, 1863, the Chamber of Commerce 
held another meeting on the subject of the " continued pira- 
cies of vessels fitted out in Great Britain upon American 
commerce." At this time Mr, A. A. Low, one of the own- 
ers of the Meteor, submitted a report, instead of a speech, in 
which he contrasted the course of the Ameiican Govern- 
ment, in past yeai-s, with that of the British Government, in 
peiinitting an ■u/nanned vessel like the Alabama to escape. 
This report concluded with tlie following words : 

" Tour committee respectfully an^eat that thisChamher has a right 
and has reason to complain and to reiterate its complaint of an inter- 
pretation of the neutrality laWj which is at variance with both the the- 
ory and practice of the American government, as already shown — an 
esplajiation which placra at the command of the rebels the foi^s, arse- 
nals, ship yards, seamen and sliips ; in a word, all the various instru- 
mentalities of the greatest uavat power of the world ; and the Chamber 
of Commeree may well join to its complaint the bitter lament that a 
nation, claiming to be foremost in the advancement of civiliiation and 
the special guardian and esponent of amumerdal lienor^ should take an 
attitude 90 repngnant to the spirit of the age 1 " 

JTow, if the court please, the precise point of these two 
meetings of the Chamber of Commerce of New York is, 
first, arraignment and denunciation of English ship-build- 
ere and ship-owners for selling the Alexandra, or the Ala- 
bama, to the agents of tlie rebellion ; secondly, vituperation 
of England for allowing the Confederates to use lier 
" forges and arsenals," not less than ship-yards ; and next, a 
censure of the Queen's Government for permitting those two 
vessels to go to sea, and for not condemning them, in courts 
of law, as forfeited to the Government of Great Britain for 
violation of the Foreign Enlistment Act of that country. 
The Cliamher of Commerce knew, or it ought to Imve 
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known, that one great difficulty in tlie case of the Alex- 
andra was to prove that she was a war vessel, which diffi- 
culty is removed in the case at bar, by the letter of Mr. 
Forbes, one of the owners of the Meteor. The Chamber 
also knew, or ought to have known, that when the Alexan- 
dra, or the Alabama, escaped from English jurisdiction, they 
were not armed, any more than the Meteor was armed when 
she attempted to clear from the port of New York, on the 
day she was arrested by a mandate from this Court. If the 
speeches and reports of Mr. Low, and the resolutions of tlie 
Chamber, were just and deserved — if tliey were not mere 
aimless invective — in respect to the English Government 
and its people, then it is clear tliat tlie Chamber ought at 
once to arraign, in like language, and with like severity, the 
owners of the Meteor, upon the facts which have beeu proved 
in this case. And if the lamented District-Attorney of the 
United States, Mr. Dickinson, had failed to act with the 
promptness and vigor which he displayed in respect to the 
Meteor, when the facts of the case were brought to his atten- 
tion by the Spanish authorities, ho would have been liahle 
to censure as severe as that which the Chamber of Com- 
merce visited upon the law officers of Great Britain. 

But this is not all of valuable, popular or official, opinion ut '^bl^bi" 
on this subject. I liold in my hand a speech on foreign chntrminc 
affairs, made September 10, 1863, by Mr. Sumnej-, Senator wc ot"™n 
of the United States from the Commonwealth of Massachn- Jjinejiennt 
setts, and Chau'man of the Committee on Foreign Affaire. ^J^^ "^ 
I call your Honor's attention to an extract, not only as giv- "p^j^."^' 
ing expression to the opinion of a very careful student of in- 
ternational law, the compiler of a most important series of 
the judicial decisions of Mr. Justice Story, but also as indi- 
cation of the popular and professional current on this topic 
in the year 1863. 

But even the Boyal Proclamation gives no sanction to the prepara- 
tion in England of a naml eispediUon against the commerce of the Unit- 
ed States. It leaves the Parliamentary Statute, as well as the general 
Law of Nations, in Ml efficacy to restrain and punish such an oflence. 
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And yet in the face of this obvious protibitioii, standing forth in thu 
text of the law, and founded in reason " before humBu Etatute purged 
the common weal," also exemplified bj the National GoTemment, which, 
frOQi the time of WaBhington, has almiys gvm-ded its porU agamit stich 
outrage, powerful ships have been launched, equipped, fitted out and 
manned in England, with arms supjilied at sea from another English 
vessel, and then, assuming that by this insulting hoeuipooui all English 
liability was avoided, they have proceeded at once to rob and destroy 
the commerce of the United States. Mngland has leen their naval hme 
from which were derived the original forces and supplies which enable 
them to sail the sea. Several such ships are now depredating^ on the 
ocean, like Captain Kidd, under pretended commisdona — each in itself 
a timal es^iHm. As England is not at wai- with the United States, these_ 
ships can be nothing else than pirates ; and their conduct is that of 
piratfis. ******** w** 

It is bad enough that all this should proceed tVom England. It is 
hard to bear. Why is it not stopped at onee 1 One cruiser might per- 
haps elude a watchful Government. But it is difficult to see how this 
can occnr once— twice— three tunes ; and the cry is still they sail. Two 
powerftil rams are now announced, like stars at a theatre. Will they 
too be allowed to perform j******** 

Municipal Law is violated — while International Law, in its most 
solemn obfigation to do unto others as we would have them do nnto as 
— is treated as if it did not exist. Eminent 'British functionaries in 
Court and Parliament, vindicate the naml etpediti(m«, which have been 
unleashed against a friendly Power. Taking advantage of an admitted 
principle, that "munitions of war" may he supplied, the Lord Chief 
Baron of the Exchequer tells us, that " ships of war " may be supplied 
also. Lord Palmeraton echoes the Lord Chief Baron. Each vouches 
American authority. Bat they are mistaken. The steel which they 
strive to " impell " cannot be feathered from our sides. Since the ear- 
liest stage of its existence the National Government has asserted a dis- 
tinction between the two cases ; and so has the Supreme Court, al- 
though there are words of Story which have been latterly quoted to the 
contrary. But the authority of the Supreme Court is poMtive on both 
the points into which the British apology is divided. The first of these 
is that, even if a " ship of war " cannot be furnished, the ofi'ence is not 
complete until the armament is put aboard, so that where the ship, 
though fitted out and equipped m a British jwrt, awaits her armament 
at sea, she is not liable to arrest. Such an apology is an insult to the 
understanding and to common sense — as if it was not obvious that the 
offence begins with the laying of tie keel for the hostile ship, htuming 
it to be meh ; and in this spirit the Supreme Court has decided that it 
" was not necessary to find that a ship on leaving port was armed or in 
a condition to commit hostilities ;— for citizens are restrained from such 
acts as are calculated to involve the country in a war." (U. S. m. Quincy, 
6 Peters, 445.) The second apology assumes, that, even if the armament 
were aboard so that the " ship of war " was complete at all points, still 
the expedition would be lawful, if the juggle of a sale were adroitly 
employed. But on this point the Supreme Court, speaking by Chief 
Justice Marshall, has left no doubt of its deliberate and most authorita- 
tive judgment. In the case before the Court, the armament was aboard, 
but cleared as cargo ; the men too were aboard but enlisted for a com- 
mercial voyage ; the ship, though fitted out to oniise against a nation 
with which we were at weace, was not commissioned as a privateer, and 
dill not attempt to act as such until she had reached the River La Plata, 
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IS obtained aiid the CTem re-eidiated ; yet, in the face of 
these extenuating circumstances, it was declared by the whole Court 
that the neutrality of the United States had been violated, so that the 
guilty ship could not he afterwards recognized as a legitimate cruiser. 
All these dis^ises were to no purpose. The Court penetrated them 
every one, saying that, if such a ship could lawliilly saii there would be 
on OUT part " a fraudulent neutrality, disgraceful to our government, of 
which no nation would be the dupe." {The Qran Pani, 7 Wheat., 471, 
and ako four other casea in same volume.) But a " neutrality " worse 
even than that condemned in advance by our Supreme Court, " of which 
no nation would be the dupe," is now served out to us, which nothing 
hut the fatal war spirit that has entered into Great Britain can explain. 
There was a time when the Foreign Secretary of England, truly eminent 
as statesman and as orator, Mr. Canning, said in the House of Com- 
mons : " If war must come, let it come m the shape of satisfaction to 
be demanded for injuries, of rights to be as8ert(Hi, of interests to be 
protected, of treaties to be faifilled. But, in Chd^s name, let it not come 
on in the paltry, pettifogging lea/y of fitting out skips in otur harbors to 
cftdae for gain. At rdl eeenta let the country disdoiin to to meaked into a 
■war." (Canning's Spoechee, Tol. v. p. 51.) These noble words were 
uttered in reply to Lord John Russell- and his associates in 1833, on 
their proposition to repeal the Foreign Enlistment Act and to overturn 
the statute safeguards of British neutrality. Bat they speak now with 
greater force than then. 

Even if it be adniitted that " ships of war," like " munitions of war," 
may be sold to a belligerent, as is asserted by the British Prime Minis- 
ter, echoing lie Lord Chief Baron, it is obvious that it can be only with 
the distinction, to which I have already alluded, that the sale is a coin- 
merdal transaction, pure and simple, and not, in any r^pect, a hostile 
ea^ediMon fitted out in England. The sMp must be " exported " as an 
article of mmmerce, and it must continue such until its arrival at the bel- 
ligerent port, where alone can it be fitted out and commissioned as a 
" ship of war," when its hostile character will commence. Any attempt 
in England to impart to it a hostile character, orj in one word, to make 
England its nmial lose, must be criminal ; hut this is precisely what has 
been done. And here are the leonine foot-prints which point so badly. 

But not content with misconstruing the decisions of our Supreme 
Court, in order to make them a cover for naval expeditions to depredate 
on our commerce, our whole history is forgotten or misrepr^ented. It 
is forgotten, that, as early as 1793, under the administration of Wash- 
ington, before any Act of Congress on the subject, the National Govern- 
ment recognized its liability, under the Law of Nations, for ships fitted 
out in its porta to depredate on British Commerce ; that Washington, 
in a Message to Congress, describM such ships as "vessels commissioned 
or equipped in a viarliie form, within the limits of the United States," 
and also as " military expeditions or enterprises " (American State Pa- 
pen, Vol. i, p. 22) ; and that Jefierson, in vuidicating this policy of re- 
pression, said, in a letter to the French Minister, tliat " it was our wish 
to preserve the morals of our citizens fl'om being vitiated by courses of 
lawless plunder and murder" <JMd, 148) ; that, on this occasion, the 
National Government made the distinction between "munitions of war," 
which a neutral might supply in the way of commerce to a belligerent, 
and " ships of war," whitJi a neutral was not allowed to supply, or even 
to augment with arms ; that Mr, Hammond, the British plenipotentiary 
at that time, by his letter of 8th May, 1793, after complaining of two 
French privateers fitted out at Charleston, to cruise against British corn- 
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merce, expressly declares that he considers tliem " breaches of that neu- 
trality which the United States profess to observe, and direct contra^ 
Tentions of the Prociamation which the President has issued " iWhar- 
trm's State Trials, p. 49), and that very soon there were criminal pro- 
ceedings, at British instigatioii, on account of these privateers, in which 
it was afflrraed by the Court, that such ships could not be fitted out in 
a neutral port without a violation of international obligations ; that, 
promptly thereafterwards, on the application of the British Goveniment, 
a statute was enacted, in harmony with the Law of Nations, for the 
better maintenance of our neutrality; that, in 1818, Congress enacted 
another statute in the nature of a Foreign Enlistment Act, which was 
proposed as an example by Lord Castlereagh, when urging a similar 
statute upon Parliament; that in 1833 theconduct of the United States 
on this whole head was proposed as an example to the British Parlia- 
ment by Mr, Canning ; that, in 1837, during the rebellion in Canada, 
on the application of the British Government, and to its special satis- 
faction, aa was announced in Parliament bj Ijord Palmerstou, who was 
at the time Foreign Secretary, our Government promptly declared its 
purpose " to maintain the supremacy of those laws which had been 
passed t« fulfil the obligations of the United States towards all nations 
which should be engaged in foreign or domeBtlc warfare ; " and, not 
satisfied with its existing powers, undertook to ask additional legisla^ 
tion from Congress ; that Congress proceeded at once to the enactment 
of another statute, calculated to meet the immediate exigency, wherein 
it was provided that collectors, marshals and other officers ahall " seize 
and detain (my w»»d which may be provided or prepared for any m.Ui- 
tm'y expedMim or enterprise against the territories or dominions of any 
Fordgn Prince or Power." (Statutes at Large, Vol. v. p. 313.) It is 
something to forget these things ; but it is convenient to forget still 
further that, on the breaking out of the Crimean War, in 1854, the 
British Government, jointly with Prance, made another appeal to the 
United States, that onr citizens "should rigorously abstain from takiug 
part in armaments of Russian privateers, or in any other measure op- 
posed to the duties of a strict neutrality," and this appeal, which was 
declared by the British Government to be " in the spirit of just reci- 
procity," was answered on our j)art by a sincere and deteimined vigi- 
lance, so that not a single British or French ship suffered torn any 
cruiser fitted out in our porta. ****** 
This flagrant oblivion of history and of duty, which seems to be the 
adopted policy of the British Giivernmenf, has been characteristically 
followed by a flat refusal to pay for the damages to our commerce 
caused by the hostile expeditious. The United States, under Washing- 
ton, on the application of the British Government, made compeusation 
for damages to British commerce undcJ" circumstances much less vexa- 
tious, and, still further, by special treaty, made compensation for dam- 
ages " by vessels originally armed " in our ports, which is the present 
case. Qf cowrae, it ean, make no Mffereitee — iu>t a pin^s differenee — if 
the armament w carried out to «ea, in anothm" ve^id from a British port, 
and there tramsahipped. Such an evasion may be effectual against a 
Parliameatary statute, but it will be impotent against a demand upon 
the British Government, according to the ;principles of International 
Law ; for this law looks always at the tiubs^mce and not the fof^rt, and 
will not be diverted by the trick of a pettifogger. Whether the arma- 
ment be put on board in port or at sea, England is always the na^at 
6iMS, or, according to the language of Sir Wilbam Scott, in a memorable 
case, the " station " or " vantage ground,"^ which he declared a neutral 
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country could not be. (Tteee ffehwdera, 8 Robinson, R. 183.) There- 
fore, the early precedent between the United States and England is in 
every respect completely applicable, and since this precedent was estab- 
lislied — not only hy the consent of England iut at Iwr motion — it must 
be accepted on the present occasion as an irreversible declaration of 
international duty. Other nations might differ, but England is bound. 
And now it ia her original interpretation, first made to take compensa- 
tion ih>m us, which is flatly rigected, when we ask compensation from 
her. But even if the responsibility for a hostile exjjeditwn fitted out in 
British ports were not plain, there is something in the recent conduct of 
the British Government calculated to remove all doubt. Pirate ships 
are reported on the stocks ready to be launched, and when the Parlia- 
mentary statute is declared inaufflcient to atop them, the British G-ov- 
emment declmes to amend it, and so doing, it openly declines to stop 
the pirate ships, saying, " If the Parliamentaiy statute is inadequate 
then let them sail." It is not needful to consider the apology. The act 
of declenaon is positive, and its consequences are no less positive, Jwing 
"beyond question, the re^onsibiMty of the British Qovermnent for these crim- 
irtal ea^editione. In thus fixing this responsibility, we but follow liie 
suggestions of reason, and the text of an approved authority, whose 
words have been adopted in England. 

" It miisf 6a laid down as a mamim, that a sovereign, who, knowing 
the crimes of his subjects, as for example that thej practise pmtq/ on 
strangers, and being also able and obl^d to Muder it, does not hinder 
it, renders Aimas^ criimnal, iecause A? Ttas eonsented to the iad letion, tAe 
commisdon of lehiiA he has permitted. It is presumed that a Sovereign 
knows what his sulgects openly and frequently commit, and, as to Jiia 
power of hindering the ewl, this Uiemse ta always presumed, unless the 
want of it be clearly proved." 

Such are the words of Burlamaqni, in his work on Natural Law, 
quoted with approbation by Phillimore in his work on the Law of 
Nations.— (PAiiiim we, Vol. i. p. 337.) Unless these words are discarded 
as " a maxim," — -while the eaiiy precedent of British demand upon us 
for compensation is also rudely rejected — it is difficult to see how the 
British Government can avoid the consequences of complicity with the 
pirate ships in all their lawless devastation. 

Here, in the potent language of a Senator of Massaclm- 
setts, and the Ohairmaii of the Committee on Poreign Affairs 
in tlie Fedei'al Senate, is felieitonsly summed up the whole 
matter. New York is the navcd lose of the fitting out of the 
Meteor. There is no autiiority, says Mr. Snmner, for the 
dogma that, because it is permitted to furnish rmmitions of 
wai', it is allowable to supply ships of war. The National 
Government and the Supreme Court, liave both ^serted, and 
maintained the distinction. The Supreme Court is equally 
positive against the theory that the offence is not complete 
till the armament is put on board. The idea that the juggle 
of a pretended sale can protect, or redeem, the criminality of 
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the Meteor, is pronounced a hocus poeus ii stilt ng to coi i 
inon sense. Mr. Sumner agrees tv th Di PJ I] more in tl e 
opiuioii that the dictum of Mr. Just ce Stoiy the ase of 
The Sardissima Trinidad, is en Tl e 1 al il tv of tl e 

United States for iniuries inflicted n ^j an by a ve sel e i 
cumstanced like the Meteor, is deelii e 1 to I e n iei "il le by 
the rnles of international law. I leave the Messrs, Forbee, 
of Boston, to the eompanionsliip of the opinions of their 
trusted Senator ! 
nfimr'nTdui'^ And here I may appropriately allude to the impression 
p'r'euden't wliich the counsel endeavored to make on tho court by a 
aiS'uies' citation from the annual message of President Pierce for 
MM, °' 1855. The extract read to the bench arrested my attention, 
because it seemed to nin counter to everything which that 
administration had elsewhere done or said in respect to neu- 
tral duties. It happened to me to have been somewhat in- 
timately associated, in a very humble way, with that ad- 
ministration, and to have been cognizant of the deliberations 
therein which were had on this very topic. The court will 
I'emember that it was the penod of differences with England, 
growing out of violations of our sovereignty by the British 
minister, Mr. Crampton, and certain consuls. Mr, Marcy 
was in the State Department, and liis great brain and nature 
were never more resolutely employed than in penetrating to 
the bottom of tliis subject. He was powerfally reinforced 
by the learning, and legal acumen of the Attorney-General, 
Mr. Caleb Gushing, and the sound sense and unerring judg- 
ment of Mr. Guthrie, now a Senator of the United States ; 
and it was by the help of such wise eounselloi's, to aid in 
ascertainment of American law, that President Pierce ma- 
tured the views which he expressed to Oongi'ess in his an- 
nual message of 1855. Do those views sustain the dogmas 
of the claimants of the Meteor ? I'ar from it — so far from it 
that they uphold and establish doctrines just the opposite. 
My learaed opponent quoted but one short paragraph from 
the Message, and I compassionate him tliat he had not time 
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to look fcirtlier. Permit mo to read all that portion which 
has a bearing on the subject trnder diacuEsion : 

" One otUer subject of diacuasion, between the United States and 
Great Biitftiii, has grown out of the attempt, wliich the exigencies of 
the war in which she is engaged with Eussia induced her to make, to 
draw recruits from the United States. 

" It is the traditional and settled policy of the United States to 
maintain impartial neutrality during the wars, which, from lime to time, 
occur among the great powers of the world. Performing all the duties 
of neutrality towards the respective helligerent States, we may reasona- 
bly expect them not to interfere with our lawful enjoj'ment of ita bene- 
fits. Notwithstanding the existence of such hostilities, our citizens re- 
tain the individual right to continue all their accustomed pursuits, by 
land or by sea, at home or abroad, subject only to such restrictions in 
this relation, as the laws of war, the usage of nations, or special treaties, 
may impose ; and it is our sovereign right that our territory and juris- 
diction shall not be invaded by either of the belligerent parties, for the 
transmit of their armies, the operations of their fleets, the levy of troops 
for their service, t?ie JitlAng out of eruisera hy or against either, or any 
other act or incident of war. And these undeniable rights of neutrality, 
individual and national, the United States will raifer no drmmstancee 
wwrreTtder. 

"In pursuance of this policy, the laws of the United States do not for- 
bid their citizens to sell to either of ilie belligerent powers, articles con- 
traband of war. or to take munitions of war, or soldiers, on board their 
private ships for transportation ; and although, in so doing, the indi- 
vidual citizen exposes his property, or person, to some of the hazards of 
war, his acts do not involve any breach of national neutrality, nor of 
themselves implicate the Government. Thus, during the progress of the 
present war in Em-ope, our dtizens have, without national responsibil- 
ity therefor, sold gunpowder and arms to all buyers, regardless of the 
destination of those articles. Our merchantmen have been, and still con- 
tinue to be, largely employed by Great Britaio, and by France, in trans- 
porting troops, provisions, and munitions of war to the principal seat 
of military operations, and in brin^g home their sick and wounded 
soldiers ; but such use of our mercantile marine is not interdicted either 
by the international, or by our municipal law, and therefore does not 
compromit our neutral relations with Buaaia. 

" But our municipal law, in accordance with the laws of nations, ijer- 
emptoriiy forbids, not only foreigners, but our own citizens, to Jit out, 
within the limits of the United States, a ■neesel to commit hostilities 
against any State with which the United States are at peace, or to in- 
crease the force of any foreign armed vessel intended for such hostilities 
against a friendly State. 

" Whatever concern may have been felt by dther of the belligerent 
Powers lest private-armed cruisers, or other vesaeh, in the Berj>ice of one, 
might le fitted out in, the porta of thU county to d^redate on ihefTop- 
erty of the other, all aueh fears have <prmed to he ■utterly groundleaa. 
Our citizens have l>een mthheld from any such act or purpose by good 
faith, and by re^ctfor the lais." 

So with eIt.atioii8 made from Opiiiions of the Attorneys- 
General. He referred to but one, and that the brief reply 
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of Mr. Kush in 1816. If the counsel had pressed on, and 
looked into the third volume (pp. 739-741), and the iifth 
volnnie (p. 92), he would liave found most instructive mat- 
ter, adverse to all the legal doctrines for which he contends 
to be sure, but jet valuable matter. The opinion of Mr. 
Eeverdy Johnson, in the fifth volume, will come under con- 
sideration hereafter, but from that of Jlr, legare, in the third 
volume, I will read now a brief extract. That accomplished 
jurist says : 

" The leasoniiig on this subject is shortly tiiis : Tlie policy of this 
cirantry is, and ever has been, perfect neutrality, and non-interference 
in the qoairela of others ; but, by the law of nations that neutrality 
may, in the matter of f\imiBhing military snpplies, be preserved by two 
opposite systems, viz. :— either by fiirnialiing hoth parties with perfect 
impartialityj or by furnishing ndther. For the former branch of the 
alternative, it is superfluous to cite the language of publicists, which is 
expresa, and la doubtlesa familiar to you. If you sell a ship-of-war to 
one belligerent, the other has no right to complain, so long as you offer 
him the same fecilifj. The law of nations allows him, it ia true, to con- 
fiscate the vessel as contraband of war if he take her on the high seas ; 
but he has no ground of quarrel with you for furnishing, or attempting 
to furnish it. Bat, with a fall hiimledge of this •undovbted right ijfneu- 
trah, this country 7iaa semi, Jit, with regard to thips-<if-v:cBr, to ado;pt the 
other h-aneh of (fte altematwe — lets projite^le with a view to eommeree, 
hut more fatordble to the preeerBatioa of a state of really pae^ feeling 
within, her iorders — she ha& forbidden aUftmishing of thmn under severe 
penalties. The memorable act of 1794 conBecrated this policy at an 
early period of our federal history ; and that act was only repealed in 
1818 to give place to an equally decided expreraion of the legislative 
will to the same eflect. Whatever may be thought of the sjjirit and 
policy of the law, its scope and objects are too clear to be misunder- 

Thcnunii- In the very searching argument of the counsel on the 
fiHMi'wh^'^h other side, he had much to say in respect to the quality, and 
vlS'"*' " degree of intent, which the Court must find before it can de- 
cree the forfeiture of this vessel. Much of what I desire to 
submit on this head, I shall postpone to a point further on 
in my argument, but here let me deny utterly that the 
illegal intent must needs be proximate, in the sense contended 
for by him. Tlie rule, settled in Federal exeoutive adminis- 
tration at Washington, is quite different. There has been 
before the Department of State a case raising the very ques- 
tion. It is reported in ful!, in executive documents of the 
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first ei^ion of tlie Thirty-first Congi-ess, Vol. iii. part 1. Tlie 
main facts are tliese : 

In the yeai- 1848, Germany, partaking of tlie political 
conimotion wliicl^ at that time spread so generally over the 
Continent, made efibrt for the establishment of a great em- 
pire nnder one federal head, and, as the first step, a call was 
made on Archduke John of Axistria to act as vicar, and the 
city of Frankfort wa"^ selected as the temporary seat of the 
German central power, wheie a parliament assembled, com- 
posed, it was assumed, of the repiesentatives of the people 
of Germany. The new government desired to create a navy, 
and a commission was sent to the United States for the pur- 
pose of purchasing one or more war steamers. The assist- 
ance of tlie Navy Department, in the selection of vessels, 
was afforded to the representatives of tlie new German gov- 
ernment. A steamer, called the United States, was pur- 
ebred by the German agents, and steps were at once taken 
to convert her into a vessel of war. Facilities were afibrded 
at the Brooklyn Navy Yai-d, by direetiott of the Secretary of 
the Navy, for making the required alterations, and the work 
was actually entered upon ; but on April 2, 1849, soon after 
the accession of President Taylor, a letter was addressed by 
the representative of Denmark in this country, to the Secre- 
tary of State (Mr. Clayton), calling his attention to the fact 
that the steamer, United States, was undergoing alteration for 
the purpose of converting her into a war steamer, and that war 
existed between the Central Oovemmeiit of Germany, and 
Denmark. The Danish Legation also informed the Secre- 
tary of State that the steamer United States was, by express 
stipulation, to retain her American character until delivered 
in a German port, so as to have the protection of the Ameri- 
can flag in crossing the ocean. Witliin a few days after the 
reception of this communication, the Secretary of State, un- 
der date of April 10, 1849, passed a note to the Minister, in 
this country, of the German Empire, informing !liim of the 
formal protest of Denmark against the fitting out of the 
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steamer United States, and. saying in substance that tlie 
steamer would not be permitted to leave tbe conntry, unless 
the Minister of the Germanic Empire would give his " solemn 
a^urance " to the President, that the vessel in question " is 
not destined and intended to be and will not be, employed 
by the Qeiman Government against any power with which 
the United States are now at peace." The German Minister 
replied to the note of the Secretary of State, under date of 
April 14, 1819, and said that the real object in purchasing 
the vessel was to take her to Bremerhaven, there to receive 
the furtlier ordei-s of the German Government ; that in fitting 
her out, it was intended to use her for war purposes at some 
future time, but that such ulterior intent is not made crimi- 
nal by the act of April 20, 1818. The German Minister in- 
formed the Department of State, that he had obtained the 
professional opinion of a distinguished member of the New 
York bar, to the effect that the intent of the neutrality act 
IS the proximate, and not ulterior intent ; that the only intent 
punishable by the act, was an intent to ciruise and commit 
hostilities mirmdiatdy wpon leavmg the fort of Ne^ York. 
Upon receipt of this communication, the whole subject was 
referred to the Attorney-General, Mr. Eevei'dy Johnson, for 
an official opinion, which was given on the 28th instant, and 
from which (Opinions of Attorney-Generals, Vol, v, p. 92) 
I ask pel-mission to read to the court the following extract : 

It was by no means the object of the act of 1818 to distinguish he- 
tweeii a proximate or immediate intent, and any other intent, in the use 
of the word " intent " in its third section. Any intent, direct or con- 
tingent, to cmise or commit hostilities against a nation with which the 
nation fitting her out is then at war is within the act. The design was 
to prevent the United States from aiding either belligerent ; to obaerre 
an absolute neutrality ; and to do this by prohibiting the fitting out of 
veaaeis for the service of either iu our porta. 

To construe the law as Baron Boenne suggests, would be to render 
it aJmoBt wholly nugatory. This is evident from a consideration of the 
instance before us. The proximate intent, it is contended, is not to 
cruise or to commit hostihties against Denmark. But the vessel is to 
repair to Bremerhaven, there to await orders ; and what those orders 
are to be, it is impossible to anticipate. They must, of nece'?sity, de- 
pend upon contingencies which shall then exist, and which cannot now 
be foreseen. 
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Tlio ficaign, therefore, ta cruise, &c,, is not disavowed. The war- 
like purpose of the vessel ia not disclaimed ; but, because there is no 
actual present intent to cruise, &c., and because she mayreach the place 
of her first destination without meeting an. enemy, and peace may be 
restored before she receives orders to cruise, the intent of her equipment 
is innocent. Such is not the meaning of the law. 

In this o;pinion I am perfectly clear ; and I find myself supported by 
several opinions in analogous cases heretofore mven by this office, and 
upon more than one occasion, aanctioned by the Supreme Comli. 

This Opinion of Mr, Johnson was transmitted to tlie Ger- 
man Minister, who, in turn, submitted to the State Depart- 
ment, ci-iticiams upon the legal (-oncliisions of the Attorney- 
General, and insisted that the law punished a proximate, 
and not an ult^r-hr intent. On the 5th of May, 1849, Secre- 
tary Clayton replied to the legal piopositiuns of the German 
Minister, and informed him that if there was any intent, be- 
fore leaving the United States, that the employment of the 
vessel should be wavlike, then the adventure was not com- 
mercial, and was within the denunciation of the neutrality 
act of 1818. He added that it made no difference whether 
the intent be proximate or remote. It was enough that 
there was intent that the vessel might he used offensively 
by one belligerent again'it another. The German Minister, 
on receipt of this last communication from the State De- 
partment, indulged in some suggestion of a purpose to bring 
the matter before the judicial tribunals of the United States, 
but, in the end, yielded to the imperative requirement of the 
State Department, that the vessel should not leave until a 
bond was given, under the eleventh section of the act of 
April 20th, 1818. The condition of this bond was, that the 
ship should never be used against any country or people at 
peace witli the United States. 

But, aays my learned opponent, there is hut one principal eecdon """I 
offence in the statute of 1818, which is, "iitting out andK\i ''pi^ 
arming ; " and all the other offences or unlawful acts de more [hm 
scribed in the statute, are merely secondary acts, contributoiy ^^p,"'""""'^ 
to the perpetration, or completion, of the principal and onlj [^^ ^^^ 
substantia! offence of fitting out and arming ; and, therefore, noTn'^B™ ' 
since the Meteor was not armed, and there is no evidence fcif"^ °' 
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tliat she ever ■was t« be armed, in N'ew York, her condemna- 
tion cannot be decreed. To reach thi& construction, he is 
compelled to employ a spirit of narrow criticism on a great 
remedial statute, designed to supplement the law of nations, 
and to eftectually maintain the power and neutrality of the 
countiy — a criticism which opens a wide door to the perpe- 
tration of the very acts which the law of nations itself de- 
nounces, and which the statute was manifratly framed to 
prevent. 

Whatever may have been the nature or the causes of the 
fog, in which the learned Barons of the Court of Exchequer 
involved themselves in the case of the Alexandra, there can 
be no excuse, for an American tribunal, to be derived from 
any of the reasoning in that case, if it shall appear tliat our 
statute was framed with the intent to reach other principal 
offences, besides that of fitting out and armiug, and that this 
idea of subordinate or subsidiary offences, contributory to the 
one principal offence of fitting out cmd arming, never en- 
tered into the l^istative intention of our statute in framing 
its subsequent clauses. 

In order that we may consider the objection of the 

claimants the more intelligently, let us recur to the words of 

tlie section we are to interpret. It reads thus : 

Sec. 8. And ie it farther enacted. That if any person sliall within 
the limits of the United States, fit out and aim, or attempt to iit out 
and arm, or procure to be fittfld out and armed, or shall kiiowingly be 
concerned in the fumiehing, fitting out, or arming, of any ship or vessel 
■with intent that such ship or vessel shall be employed in the service of 
any foreign prince or state, or of any colony, district or people, to 
cruise or commit hostilities against the subjects, citizens, or property of 
any foreign prince or state, or of any colony, district or people, with 
whom the United States are at peace, or sliail issue or deliver a com- 
mission within the territory or jurisdiction of the United States, for any 
ship or vessel, to the intent mat she may be employed as aforesaid, 
every person so ofiending shall be deemed guilty of a high misdemeanor, 
and shall be fined not more than ten thousand dollars, and imprisoned 
not more than three years ; and every such ship or vessel, with her 
tackle, apparel and furniture, together with all materials, arms, ammuni- 
tion, and stores, which may have been procured for the bnilding and 
equipment thereof, shall be forfeited ; one half to the use of the inform- 
er, and the other half to the use of the United States. 

The first proposition of law on wliich tlie learned counsel 
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rests, is this : That there is but one principal offence in this 
statute, the corpus delicti of which ia " iittiug out and arm- 
iri/g " of a vessel, with intent that it shall be employed in 
the sfrvice of a foreign State to cruise against another for- 
eign State; that this offence may be committed in three 
foniis, viz., doing the tbing itself, attempting to do it, or 
procitring it to be done, and that all the other acts, subse- 
quently denounced in the tlrird section, are not principal and 
substantive offences, but merely acts contributory, in differ- 
ent ways, to the perpetration of the principal offence, in one 
or another of the three ways in which that principal offence 
may be committed. If this is a sound construction, our 
INeuti'ality Act is a very ineffectual statute. If it is not a 
sound construction, the Act is complete for the prevention 
of the mischiefs whicb it was designed to reach. 

In order to judge of the soundness of this constniction, 
it is necessary, first, to see what was the history and purpose 
of this legislation, when it was first introduced into our 
statiite. 

The origin of this law, as'-I have already exi>la[ned, goes 
back to the year 1794, a period when the Administration at 
Washington was doing all that legislative and executive 
wisdom could ' then devise, to preserve this country in an 
attitude of neuti-ality, in respect to the European wars that 
followed the Trench Eevolution. It is not to be lightly 
assumed, that an object of such vast importance, would have 
been deemed by that Congress to have been effectually ac- 
complished by a law, that should describe and cheek but one 
of the offences by which the mischiefs, intended to be pre- 
vented, can be easily brought about. Before such a suppo- 
sition can he adopted, we must look to see what were re- 
garded as offences against the rights and sovereignty of neu- 
trals by the law of nations ; what were the means, anterior 
to special provisions of municipal law, which the law of na- 
tions ati'orded for the prevention of those offences, and for 
the remedy of the wrongs to wbicix they might lead. 
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It is neeessary to look to these things, because the statute 
is a provision of municipal law, manifestly designed to supply 
remedies, and means of prevention, which the law of nations 
does not afford propria vigore. 

We have already seen that it is an undoubted principle 
of the law of nations, that any augmentation by a belligerent 
of liis military force, within the territory of a neuti'al, is an 
offence against the dignity and sovereignty of the neutral, 
which he may resent and prevent if he sees Jit. This is espe- 
cially true of all augmentation of na/oal force, which can be 
obtained in a great variety of forms, from the simple hiring, 
or purcliase of unarmed vessels, to the procurement of per- 
fectly equipped and aimed cruisers. But the means of pre- 
vention whicli, in the absence of statutory law, the law of 
nations places in the hands of the neutral, by the mere force 
of its general principles, are few and inetfectual. If a bel- 
ligerent augments his military force by procuring, or fitting 
out, a vessel in the teriitory of a neutral, the courts of the 
neutral may declare void all captures made by such cruiser, 
which are brought within their reach, as was done in the 
Santissima Trinidad- and Gran Para, and may actively in- 
terfere to restore the prize to their true owners. But, in the 
absence of special declarations of tli© sovereign will of the 
neutral nation, this is about all that can be accomplished. 

Nothing can be effectually done, in the way of preven- 
tion, without some provision of municipal law ; and, there- 
fore, when we find such provision carefully made, with a 
legislative definition of oftences, and a manifest intent to pre- 
vent the mischiefs, which the law of nations empowers the neu- 
tral to prevent, if he sees fit, the presumption is that the 
prevention was intended to be effectual, unless the contrary 
cleai-ly appears. 

Now, nothing can be imagined or suggested, nothing has 
been, which has any tendency to show that Congress de- 
signed, by the enactment of this law of 1818, to leave easy 
opportunities for effecting the mischiefs whicli were to be 
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prevented. On tlie contrary, the wliole scope and spirit of 
the law disclose a manifest intent to provide an effectual, and 
complete prevention of those mischiefs. 

If, then, it was designed to prevent the departure from 
our ports of an armed vessel, why should it not equally have 
been designed to prevent the departnre of a vessel fitted in 
every way to le armed, and capable of becoming at once a 
formidable cmiser, as soon as a few guns could be put on 
board ? If the offence of fitting out a/rtd arming a vessel 
was to be declared a substantive and principal offence, why 
should not the " furnishing," or " fitting out," of a vessel, 
with intent that she ■may be employed against a friendly 
power, be equally made a substantive and principal offence % 
The one is equally as important to be prevented as the other. 
The same violation of the rights, dignity, and sovereignty of 
the neutral nation, oeem's in the one case, as in the other. 
The mischiefs that may fiow from one, are the same, in kind 
and degree, as in the otlier ; for a cruiser, though unarmed 
when it leaves the neuti-al port, may be armed, as was the 
Alabama, when out of the temtorial limits, without entering 
another port ; and even when unarmed, it might make cap- 
tures from the mere terror of superior numbei's of its crew, 
or by a mere display of its flag, or by stratagem. 

This statute is therefore to be construed by keeping in 
view the mischiefs which were intended to be prevented ; 
and if the language shows that it describes several oftences, 
any one of which, if unchecked, would produce the mis- 
chiefs, against which it was the purpose of Congress to guard, 
then each is a several, substantive, and principal offence, and 
neither of them is to be regarded as an oflence subsidiary, or 
contributory to the commission of any other. 

Ifl'ow, it cannot be denied tiiat this section embraces the 
following offences : 

1. Fitting out and armvng a vessel, or attempting to do 
it, or procuring it to be done, with, intent that it shaU he em- 
ployed in the service of a foreign state, to cruise or Gommit 
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hostilities against any people or the property of any people 
with whom the United States are at peace. 

3. Being knowingly concerned in " furnisliing " any ves- 
sel, with the like intent. 

3. Bemg knowingly eoneerned in " titling out " any ves- 
sel, with the like intent. 

4. Being knowingly concerned in " arming " any vessel, 
with the like intent. 

5. Issuing or delivering a commission witliin the terri-. 
tory, or jurisdiction of the United States, fcr any vessel, to 
the intent that she sltaU le employed as aforesaid. 

Here, beyond all possibility of donbt, are five offences 
described in eai-eful terms. But the argument is, that three 
of them, the second, third, and fourth, are merely contribii- 
tory to the commission of the first. What does the learned 
counsel say of the fifth — the issuing of a commission _/(W any 
vessel, with the intent that she may be so employed ? Does 
he include it, or exclude it, by his contributory argument ? 
Is it a principal and substantive, or only a subordinate 
offence, auxiliaiy of the first ? He has not said. 

It is easy to see that the fallacy of the argument consists, 
first, in assuming that the first offence was not sufficiently 
provided against, in the fii'st clause of the section, and that 
it was necessary to go on and provide against minor and 
contributory offences ; and secondly, in the further assump- 
tion that the language employed to describe those minor 
and subsidiary offence, is, in effect, the same as the lan- 
guage employed to describe what' is claimed as the sole, 
principal offence. Neither of these is true, if we suppose 
the intention of the law-makei-s to have be^n to make an 
effectual law. The first offence, fitting out a/nd arming, or 
preparing an armed ship, is fully described and covered by 
the first clause of the section. It may he committed by do- 
ing the thing, or by attempting to do it, or by procuring it 
to be done. The acts of persons who might participate, not 
as principals or owners, but as contributory employers, could 
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be puniBhed under this part of the etatnte, because, whatever 
might be the contributory part of their stTvice, if they were 
affected with the intent required by the Btatute, they would 
be guilty with others of fitting out an armed ship, or of at- 
tempting to do it, or of procuring it to be done. There was, 
therefore, no neee^ity for providing against subordinate ser- 
vices, in preparing the kind of ship described in this clause, 
namely, an armed ship. This was already done, by a com- 
prehensive provision, which embraces every act, or attempt 
at all act, which eiiters into the preparation of an o/rmed 
ship, with the intent she shall he — *. e., with tlie hnowledge 
that she is to he — employed in the prohibited service of a 
foreign state. 

But where the statute has made tliis provision for the 
case of an armed ship, it has by no means exhausted the 
mischiefs which may he done by improper augmentations of 
belligerent force witliin the teiTitory of a neutral ; and ac^ 
cordingly, it goes on to create other oflences, which are just 
as much prmeipal offences, in respect of the mischiefs which 
they create, as the offence of preparing an a/rmed ship ; and 
these offences are several, and are described in such a way 
as to leave no doubt that they are each distinct and princi- 
pal offences. One of them is, being knowingly concerned in 
" furnishing " any vessel ; not any armed vessel, but any 
vessel ; with the intent that she shdl he employed against a 
friendly power, as a cniiser, or in the commission of Jios- 
tilities. 

This provision is to be read, just as if it stood hj itselt^ 
in a separate section, or statute ; because there can be no 
doubt that one of the things, against which Congress intend- 
ed to guard, was the procurement, in our teiiitory, of any 
vessels, armed or unarmed, at the time of procurement, with 
the intent that they might be need, in the service of a foi-- 
eign power, to cruise against a people, or commit hostilities 
against a people, with whom we are at peace. In this 
offence, tlie only limitation on the character and uses of the 
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hostilities ; and therefore the suggestion of the learned eouii- 
sel for the claimant, that belligerents have been suffered to 
hire transports in neutral ports, and perhaps in our own, has 
no tendency to show that the offence of " furnishing " a ves- 
sel is not a principal offence under our statute, if the vessel 
fornished is designed as a cruiser, or to commit hostilities. 
Hiring transpoi'ts to carry land forces or military supplies, is 
not an augmentation of the active and aggressive naval force 
of a belligerent, but obtaining a vessel as a cruiser, or to 
commit hostilities, clearly is a direct and palpable augmenta- 
tion of the aggressive means of naval warfare, and it is cer- 
tainly prohibited by this statute. For the phrase " furnish- 
ing any vessel " was eleai'ly not used to describe tlie putting 
on board furniture, or supplies, or rigguig ; all that ie de- 
scribed in the other offence of " fitting out any vessel." But 
the term " furnishing " relates to the vessel itself, and means 
affording or supplying any vessel. It is the appropriate 
term to comprehend the acts of selling or bviying, hiring, 
making or receiving a gift or loan of any vessel, or doing 
any other act by which she is to be pnt into the control or 
destined to the use of the foreign belligerent, as a craiser, or 
to commit hostilities. 

The next offence described in the statute is, being know- 
ingly concerned in " fitting out any vessel," with the intent 
that she may be so employed. The same reasoning is appli- 
cable to this offence, and conducts to the same conclusion 
that it is a substantive and principal offence. If it were not 
made such, then one set of men could fit out the vessel with 
every capacity for becoming a naval cruiser, as soon as she 
should receive her armament, and do it with perfect intent 
tJiat she was to be a naval cruiser for a foreign belligerent, 
and another set of men conld put her armament on board, 
either within or without our territory, with the same intent, 
and yet, unless the two parties cotild be connected in a con- 
certed conspiracy, acting in concert, to perpetrate the offence 
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of fitting out an ctrmed ship, neitlier of them could be pun- 
ished, and the vessel could not be stopped. To prevent this 
consectuence, Congress has made it an offence to be know- 
ingly concerned in fitting ont, not any arvned vessel, but a/n/y 
vessel, with the intent that she may be employed by a for- 
eign belligerent as a cniiser, or to commit hostilities ; and 
nothing can be plainer than the proposition that acts may 
be done in the iitting ont of a ship with that intent, which 
do not embrace putting gims on board, but which prepare 
and fit her to receive and use her guns as soon as she gets 
them. 

The next offence is, being knowingly concerned in " arm- 
ing " any vessel, with the prohibited intent. And the reason 
for making this a distinct and principal offence is, that if it 
were not bo made, and if the offence of fitting out were not 
so made, then A, in the port of New York, could sell guns 
to be carried out of the port and pot on board the vessel, 
with a perfect knowledge that the vessel was to be a cruiser 
for a foi-eign belligerent, and B could fit out the vessel in all 
other respects, with the same knowledge, and yet, if they did 
not act together, and the vessel were not armed when she 
sailed, no offence would be committed by either of them. 
Congress c^mot be supposed to have overlooked this mani- 
fest result. It is, therefore, made an offence to be knowingly 
concerned in " arming " any vessel ; and it is so made witli 
a clear prescience of the fact that a man may stand on our 
soil, and be knowingly concerned in arming a vessel which 
lies more than three leagiies from the coast, and which there 
receives the ai-ms that he sells to others to send to her ; or 
that he may supply her arms, without having any knowledge 
of those who fitted her out in any other respect, or without 
any direct cooperation with them. 

The next offence is issuing or delivering any commission, 
within our territory or jurisdiction, for any vessel, to the in- 
tent, &e. If this is a merely auxiliary offence, contributory 
to the principal offence of fitting ont an a/rmed ship, then 
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the commission may be issued here, openly and publicly, to 
a ship which has been fully prepared to be a craiaer, and 
wants nothing but her guns ; she can sail down the Narrows, 
past every fortress of this neutral republic, openly take her 
guns at sea, and cruise without molestation against a nation 
with which we are at peace. The consequence of such a 
construction of the statute would be that our ports would 
swarm with the agents of foreign belligerents, openly and 
publicly issuing commissions to vessels so prepared. 

It is respectfiilly submitted to the Court that the com- 
mon sense and uprightness of the nation will not sanction a 
eonstmction which makes but one eubstantive and principal 
offence in tliis statute, reduces all other offences described in 
it to the position of auxiliary and contributory offences to 
tlie main offence, and tiius opens the door to the greatest 
abuses. Whatever revelations may have taken place in 
England of defects in their neutrality law, exliibiting the 
necessity for further legislation, we have no occasion and no 
excuse for easting a similar reproach upon our Congress of 
179i, or that of 1818. If the British record has not been 
entirely clean in this respect, ours has been, at least so far as 
the legislative intention is involved, free from the shadow 
of a stain. We meant to make, and did make, an efficient 
law ; one that has met and obviated every device by which 
the mischiefs of a violated neatrality can be pei-petrated, by 
breaking up these devices into distinct and separate offences, 
and prohibiting each and all of them. Congress has done its 
full duty. It is for the judicial and executive departments 
of our Government to do theirs, and no doubt can be enter- 
tained that they wiU do it. 

This construction for which I contend is not only mani- 
fest on the face of tlie statute, but it is the settled judicial 
construction of the statute given to it by the Supreme Court 
of the United States in the ease of the United States vs. 
Quiney, already refeiTed to. This was a criminal indict- 
ment, and the dcfetidant had, therefore, all the right to ask 
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for a strict construction of the statute that a supposed offend- 
er can ever have. He took the same ground that is now- 
taken by the learned counsel for the claimants. He was in- 
dicted for being knowingly concerned In fitting out the Boli- 
var, with the intent, &e, ; and he contended that, inasmuch 
as the vessel, when she left Baltimore, was not armed, or 
prepared for war, or in a condition to commit hostilities, he 
ought to have been acquitted. He prayed in the court be- 
low an instruction to the jury to this effect. The court were 
divided in opinion upon it, and certified the question to the 
Supreme Court. The Supreme Court expressly overraled 
the prayer, and held that the offence of being knowingly 
concerned in fitting out, with the intent, &c., could be com- 
mitted, altliough the vessel was not armed, or in a condition 
to commit hostilities, when she left the United States. They 
held, too, that if the intent was once formed within the 
United States, it was not necessary, in order to constitute 
the offence of being knowingly concerned in fitting out, with 
tliat intent, that the desig-n or intention should be afterward 
carried into execution. This case, therefore, disposes of the 
doctrine tliat the offence of being knowingly concerned in 
fitting out, is a subsidiary and contributory act, to the larger 
offence of fitting out amd arming, or that it is neeessaiy to 
charge and prove that the vessel was fitted out and armed 
within our jurisdiction, before the punishment of forfeit- 
ure can be inflicted for the separate offence of furnishing the 
vessel, or being concerned in fitting her oat, or being con- 
cerned in arming her, or issuing a commission for her. Every 
one of these offences may be committed before the vessel is 
completely equipped as an armed cruiser, or in a condition 
to commit hostilities ; and if any one of them has been com- 
mitted by anybody within our jurisdiction, in respect to this 
vessel, the court must pronounce the tbrfeiture. 

Tliis brings us to another positiisn of the counsel for the '*'' 
claimants, which is, that before this court can pronounce a \^, 
forfeiture under the present libel, it is necessary for the Gov- |"no 
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i;; eniment to prove that one of these offences has been com- 
'^ mitted by a designated person, either by producing a record 
of the conviction of that person in a common law court, or 
by proving him nnder this libel to have been the offender ; 
and that, unless pei'sonal guilt is fastened upon some named 
person, or some persons named and designated as the oflen- 
dei-s, there can be no forfeiture of the vessel. 

Tliis positioji, I respectfully submit, is founded in a mis- 
apprehension, or oversight of a great distinction between 
forfeitures that are worked in the admiralty jurisdiction and 
under admiralty seizures, and forfeitures tliat result from 
conviction and judgment in a court of common law. And, 
light liere, let me remark that this failure of my learned 
friend, to realize that this is an admiralty proceeding m rem, 
penneates and vitiates his whole argument. He affecta to 
consider this a eriminal trial. He constantly talks of a 
criminal forfeiture, as diiFerent from any other statute for- 
feiture, in respect to the rules and evidence to be applied. 
He implores the Court to reflect that Mr. Forbes, or Mr. 
Somebody else, is on trial, in assumed forgetfuiness that the 
steamship Meteor, and nothing else, is inculpated before 
your Honor, 

But, returning to the objection, let us consider it : 
Pirst, in relation to the supposed necessity for producing 
in evidence here, a personal conviction for the offence in a 
court of law, before a forfeiture of the vessel can be de- 
creed : 

At the common law, certain capital felonies were fol- 
lowed by a forfeiture of the lands or goods of the felon. 
Until conviction and judgment, however, the forfeiture was 
not complete, because it was not worked by a proceeding in 
rem, but by the legal effect of the personal conviction, which 
divested the title of the convict, and vested it in the Crown. 
Hence the title of the Ci-own was inchoate, until a record of 
tlie personal conviction of the offender could be produced. 
But it has always been otherwise in reference to proceedings 
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in rem, for violations of tlie revenue laws, and offences 
against the law of nations. In these cases, the thing itself 
is regarded as the primary offender ; and, although it must 
have been placed in that predicament by some human agen- 
cy, and although the person who does the prohibited act 
may also be punishable, the two proceedings are entirely 
distinct from each other, and no conviction of the personal 
offender is necessary to work a forfeiture of the offending 
thing. This distinction has been fully and emphatically 
recognized by the Supreme Court of the United States, 
which has, more than once, overruled the very objection 
tliat Is now taken by my learned opponent. Thus in the 
Palmyra (12 Wheaton, 1), there was a proceeding m, rmn, to 
forfeit the vessel for the offence of piratical aggression, under 
the acts of March 3, 1819, and May 15, 1820. The objection 
was taken that the forfeiture must be preceded by a convic- 
tion for the personal crime ; but the Supreme Court held 
that it was not necessary to all^e or pi-ove any conviction 
of a person for the criminal offence. Tlie opinion of the 
Court was delivered by Mr. Justice Story, and the following 
is the answer made by him to the objection ; 

" The otber point of objection is of a far more important and tiif- 
fionlt nature. It is well known, that at the common law, in many cas^ 
of felonies, the party forfeited his gooiJa and chattels to the crown. 
The forfeiture did not, strictly speating, attach in rem ; hut it was a 
part, or at least a consequence, of the judgment of cottviction. It is 
plain, from thia statement, that no right to the goods and chattels of 
the felon could be acquired by the crown by the mere commisision of the 
offence ; but the right attached only by the conviction of the offender. 
The necessary result was, that in every case where the crown sought to 
recover such goods and chattels, it was indispensable to establish its 
right by producing the record of the judgment of conviction. In the 
contemplation of Uie common !aw the offender's light was not divested 
until the conviction. But this doctrine never was applied to seizures 
and forfeitures created by statute, in. rem, cognizable on the revenue 
side of the Exchequer, The thing is here primarily considered as the 
offender, or rather the offence is attached primarily to the thing ; and 
this, whether the offence be malum proMbtVum, or, malum in »e. The 
same principle applies to proceedings in rem^ or seizures in the admi- 
ralty. Many cases exist, where the forfeiture for acts done attaches 
solely in rem, and there is no accompanying penalty in personam. 
Many cases exist, where there is both a forfeiture in rein and a personal 
penalty. But in neither class of cases has it ever been decided that the 
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proaeeutions were dependent upon eacli other. But the practice has 
l»een, and ao this coiirt imderetand the law to be, that the proceeding 
in rem stauda independent of, and wholly unaffected by any criminal 
proceeding in peraonata. This doctrine isdeduced from a fair interpret- 
ation of the legislative intention apparent upon its enactments. Both 
in England and America, the jurisdiction over proceedings in rmn, is 
usually vested ia different courts IVom those exerciaing cnminal juris- 
diction. If the ailment at the bar were well founded, there could 
never he a judgment of condemnation pronounced against any vessel 
coming within the prohibitiohs of the acts on which the present libel 
is founded ; for there is no act of Congress which provide for the per- 
sonal punishment of offendere, who commit " any piratical aj^easion, 
search, restrMDt, depredation or seizure," within the meaning of those 
acts. Such a construction of the enactments, which goes wholly to de- 
feat their operation, and violates their plain import, is utterly inadmis- 
sible. In the jud^ent of this court no personal conviction of the of- 
fender is necessary to enforce a forfeiture m rem in cases of this nature." 

Now, it 19 true that in this ease of the Palmyra, the 
statute did not prescribe any personal punishment, and that 
the neutraUty act does. But the ruling of the court em- 
braces all cases of this nature, whether there is a double pro- 
ceeding, one against the thing and one against the person, or 
whether there is only a prosecution against the oifending 
thing. 

In the subsequent ease of the Malek Adhel (2 Howard, 
210) the very same objection was again oveiToled, and the 
principle laid down in the ease of the Pahnyra, tliat the two 
proceedings are entirely distinct from each other, was again 
affirmed in the most pointed manner, and that, too, in a caee 
■where the owner was entirely innocent. 

In the ease of the United States m. the sehooner Little 
ChaHes (1 Brochenbrough, 347), which was a proceeding 
against a vessel for violating the Embargo Laws, Chief-Jus- 
tice Marshall acted on the same distinction between an of- 
fending thing and an offending pei-son, where the owner was 
entirely innocent. 

Indeed, it is wholly unnecessary to go into citations from 
the adjudged cases. This court is perfectly familiar with the 
constantly recurring cases of smuggling, where, although the 
personal offence of smnggling is punishable hj statute, it has 
never been deemed necessary, in order to forfeit the vessel 
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from wliich the smuggling takes place, either to produce a 
recorfl of personal conviction, or allege, or prove who did 
the offending act, provided it is made to appear that some- 
body TinlawfiiUy brought goods on shore. The hardship to 
the owner, in sncb eases, is imposed by the policy of the 
law, in order to make him guard his property against un- 
lawful uses, as an instrument for 'Violating the laws of the 
land, and his personal guilt or pei-sonal innoeeiice is an im- 
material inquiry, provided his vessel is affected with the un- 
lawful acts which the law makes the ground of its forfeiture. 
The answer to the objection that we produce no reeoi'd 
of a pei-Bonal conviction, is also an answer to the objection 
that we must allege and prove, under this libel, who did the 
unlawful acts which are to work a forfeiture of the vessel. 
The authorities are all the other way, and so is the principle 
on which forfeitures in the admiralty invariably proceed. 
In a proceeding against a thing, by libel or information in 
the admiralty, to enforce a forfeiture for any offence, the sole 
inquiry is whether the property has been placed in the pre- 
dicament to which the law attaches the forfeiture ; and al- 
though the property, as inanimate mattei-, cannot put itself 
in that predicament, or do the unlawful acts without human 
agency, yet if the court can see that the unlawful acts have 
been done by somebody, with, or in reference to, that prop- 
erty, tlie penalty of forfeiture of the property is incurred, 
because the owner is bound to prevent such acts. 

But it is argued in substance in tlie present case that the gg^^,"^ 
unlawful acts are of such a nature that the court cannot ar- ^^,1 „( 
rive at the conclusion that they have been committed, so as ucipMeTii' 
to affect the vessel with forfeiture, unl^s satisfactory proof prnhtbiied 
18 produced of the pereons by whom they were done ; and it affeoi ti'8 ^ 
is even contended that those persons must be tlie ownere, ^^'l^^'J^e 
either actually or constructively ; and therefore, by way of ^^^"'"'^ 
pushing your Honor into the necessity of finding that gentle- 
men of great personal respectability, and eminent com- 
mercial standing, — like Messrs. Forbes, — have violated the 
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law of the land, he falls back upon the poeition that actual 
or constructive connivance of tlie owner is essential to a for- 
feiture. Hence he argues that the offences are of such a 
nature that they cannot be imagined to have heen pei'pe- 
trated without the knowledge and consent of the owner or 
his agent. 

'Now, the examination of the statute which has already 
been made, shows that necessarily it does not contemplate 
the participation of the owner in any of the prohibited acts 
which are to affect the vessel with forfeiture ; any more than 
the statutes against smuggling contemplate the actual or 
constructive participation of the owner in that ofienee, be- 
fore bis vessel can be forfeited. This statute ia one of those 
where certain unlawful acts, being done with or concerning 
a vessel, to the extent described, the forfeiture of the vessel 
follows, from considerations of high public policy, either 
with or without the participation of the owner. In the first 
place, it is to be observed that the statute says nothing about 
the owner. It provides that if" any person," not any owner; 
but an-'y person, shall do the prohibited acts within the 
United States, with a certain intent, forfeiture of the vessel 
shall follow ; and it is quite evident that if the law had con- 
fined its denunciations to acts done by the owner, or with 
his personal, or constructive participation, the mischiefs in- 
tended to be prevented conld never be effectually reached. 
In the next place, the prohibited acts, are acts which can be 
done without the personal or constructive participation of 
the owner, and it is evident that Congress intended, by the 
searching provisions of this statute, not to confine the for- 
feiture to eases where the owner could be affected with per- 
sonal guilt. Undoubtedly, if tho owner were indicted for 
the misdemeanor, he coiild not be fined and imprisoned 
without proof of his personal guilt ; but the error through- 
out, in the argument of the learned counsel, we respectfully 
contend, consists in assuming that the forfeiture of the vessel 
proceeds only as a consequence of personal guilt of the 
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owner. This is'iiot true, either wlien we consider the natnre 
of the offences, or the policy of the law. Thus, the offence 
of being knowingly eoncemed in " famishing " any vessel to 
for aeign power, with the prohibited intent, is not only an 
offence denounced against *' any person," hut it is an offence 
which may be committed by persons other than the owner, 
and without his knowledge ; and if it has proceeded so far 
as to engage the vessel, or to put her under the control, or 
afford her to the preparations of such foreign power, or its 
agents, there can be no doubt that this offence has been com- 
mitted, and the vessel stands affected by it, because it was 
tlie duty of tlie owner not to suffer his vessel to fall into this 
predicament. So, too, the offence of being knowingly con- 
cerned in fitting out any vessel, with the unlawful intent 
that she is to be used as a cruiser in the service of a foreign 
belligerent, is an offence which " any pereon " can commit 
who is not an owner, and can commit without the knowl- 
edge of the owner ; and if it has proceeded so far as the put- 
ting anything on boai-d or making any preparations of the 
vessel with the intent that she shall be employed in such 
foreign service, the vessel stands affected by it, becanse it 
was the duty of the owner to prevent it ; and the case of 
the United States m. Quincy is a direct and conclusive au- 
thority to the point that if the intent and design were onco 
formed, and any unlawful acts were done under it, within the 
"United States, the offence is not purged, although the intent 
and design may ie subseguently abandoned. So, also, the 
offence of being knowingly concerned in arming any vessel, 
or issuing a commission for any vessel, witli tlie prohibited 
intent, may equally be committed without the knowledge or 
participation of the owner. The same thing is true of the 
offences of fitting out and arming, or of attempting to do it, 
or of procuring it to be done, which the learned counsel ad- 
mits are all principal offences, under this act ; for all of them 
may be committed by persons other than the owner, and 
without his knowledge or consent ; and when we consider 
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that the statute expressly declares that if committed by any 
person, the forfeiture shall follow, it would be a very 
strained and unwarrantable construction for this court to in- 
terpolate the words : " iBith the hnowledge, ociMol or" eon- 
strucime, of the owner." 

True it is, in respect to most of these offences, that there 
may be more or less probability that they have, or have not, 
been actually committed by persons otlier than the owner, 
according as the evidence does, or does not, tend to show 
complicity, or negligence, or mllingness, on the paii of the 
owner, or his agent. But this probability can, by no sound 
construction of this statute, and by no sound riile of law, be 
turned by the court into an absolute requirement of proof 
that the owner, or his agent, participates in the unlawful act, 
or intent. If the court is satisfied that somelwdy did any of 
the prohibited acts, with the unlawful intent, the forfeiture 
is complete. 

Inspection of the phraseology used by Congress in the 
slave-trade acts confirms ns in our theory that tlie Federal 
Legislature intentionally employed the words " any person," 
for, in those acts, the limitation is to " either master, factor, 
or owner ; " and in the neutrality act there is no restriction. 

I need only call the attention of your Honor to the 
fiftieth section of the Collection Act, of 1T99, which foifeits 
the most valuable ship which ever floated, if merchandise, to 
the value of four hundred dollars, be unladen by a passenger 
without a permit, and tliat where the owners, tlie captain, 
and all the crew, use their utmost endeavors to prevent such 
illegal landing. 

This section is in these words : 

" No goods, wares, or merchandise, brought in any ship or vessel 
from any foreign port or place, shall be unladea or deliverecl from such 
ship or Teasel, within the United States, but in open day, that is to say, 
between the rising and setting of the sun, except by special licenses 
from the collector of the port, and nftval ofBcer of the same, where there 
is one, for that purpose ; nor at any time without a permit from the col- 
lector, and naval officer, if any, for such unlading or delivery : and if 
any goods, wares or merchajidiae shall be unladen or delivered from any 
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such ship or vessel, contrary to the direction aforesaid, or any of them, 
the master or person having the chaj;ge or command, of such ship or 
vessel, and every other pereon wbo shall knowingly be concerned, or 
aiding therein, or in removing, storing, or otherwise securing the said 
goods, warea or merchandise, shall forfeit and pay, each and severally, 
the sata. of fonr hundred dollars for each offence, and shall he disabled 
from holding asij ofBce of trust or profit under the United States, for a 
term not esceedmg seven yeare ; and it shall be the duty of the collects 
or of the district, to advertise the names of all such persons in a news- 
paper, printed in the state in whicli he resides, within twenty days after 
each respective correctjou ; and all goods, wares, or merchandise, so 
unladen or delivered, shall become forMfed, and may be seized by any 
of the officers of the customs ; and where the value thereof, according to 
the highest market price of the same, at the port or district where 
landed, shall amount to taai hundred dollars, the •eeeeel, iaehle, apparel 
andfitrnilwe shall he eiiS/Mf to Uhe ferfeiUtre and sehure,''' 

In the case of Untied States vs. Srig Malek Adhel 
(3 Howard, 210), wJiich was an appeal from a decree of the 
Circuit Court of the United States, for tlie District of Mary- 
land, sitting in admiralty, and confirming a decree of the 
District Conrt, rendered on an information, m rem,, tipon a 
seizure, made for a supposed violation of the act of the 3d 
of March, 1819, it was claimed that the innocence of the 
owners could withdraw the ship from the penalty of confis- 
cation mider this act of Congress. To this Mr, Justice 
Story replied, in giving the opinion of the court : 

" The act makes no exception whatsoever, whether the agression 
be with, or without the coSperation of the owners. The vessel which 
commits the aggression is treated as the ofiender, as the guilty instru- 
ment or thing to which the forfeiture attaches, without any reference 
whatsoever to the character or conduct of the owner. The vessel or 
lioat (says the act of Congress) from which such piratical aggression, &c, 
shall have been first attempted or made, shall be condemned. Nor is 
there anything new in a provision of this sort It is not an uncommon 
course in the admiralty, acting under the law of nations, to treat the 
vessel in which, or by which, or Ijthe master or crew thereof, a wrong 
or ofience has been done, as the ofender, without any regard whatsoever 
to the personal misconduct or responsibility of the owner thereof. And 
this is done from the necessity of the case, as the only adequate means of 
euppreasing the offence or wrong, or insuring an indemnity to the in- 
jured party. The doctrine, also, is familiarly applied to cases of smug- 
gling and other misconduct under our revenue laws ; and has been ap- 
plied to other kindred cases, such as cases arising on embaj^o and non- 
intercourse acts." 

There is in the volume of Sprague's Decisions, page 
ahhseeca ,55 of the Yacht Wand&rer, which was a libel of 
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information, elaiming a forfeiture under the second section 
of the Slave-Trade Act of 20th April, 1818. The counsel 
for the claimants interposed the objection that tlie owner 
was innocent of the ofl'eiice charged. To this Jndge Syrague 
replied : 

The constructioD contended for, will not only violate tiie language, 
but defeat the purpose of the Act. For an owner might send hia vessel 
oa 3 lawful voyage to New Orleans, for example, and there his master 
fit her out for the Slave Trade ; nay, even, in the home-port, the owner 
has only to keep behind the curtain, while his master is fitting his ves- 
sel for the criflunal enterprise, and make, at the proper time, such dec- 
larations and manifestations as may repel the presumption of complicity, 
and the vessel will be liable to no forfeiture, Bxit it is ui^d, that it is 
unjust to deprive the owner of his property, when he has been guOty of 
no criminal purpose. No doubt it may sometimes bear hard on inno- 
cent owners. But this hardship is imposed by the general policy of our 
laws, when yessels are employed for criminal purposes. 

The Legislature, fo insure not only good faith, but the utmost vi^- 
lance on the part of the owners, says to them emphatically, you must, 
on peril of losing your vessel, see to it that she shall not be made use 
of as an instrument for violating the law. And if this is deemed neces- 
sary, merely for the protection of the revenue, for a much stronger 
reason should it be enforced against vessels to prevent their being used 
as instruments to carry on a trade, which not only in the eye of morali- 
ty, but also in the eye of the law, is the most atrodous that man can be 
engaged in. We must recollect that a trafflc so denounced and so crim- 
inal, will assume every disguise, false pretence and deception, which 
fraud and ingenuity can devise, and calls for the most stringent 
measures for its prevention, one of which is to enlist the owner of the 
vessel to prevent her being so employed in violation of the law, by 
holding him responsible for such use to the extent of his ownership. 

Pot these reasons,! do not think it necessary to go into, the question 
which has been so much contested, whether Lamar had knowledge of 
Martin's criminal intent. ******** 

In this case Martin was in possession, with the consent of the owner, 
and I am not called upon to decide what would have been the result, 
if he had been a mere trespasser from the beginning. 

When that case shall arise, and an owner shall leave his vessel so 
exposed, that a wroiig-doer can seize, fit and convert her to such an un- 
lawful purpose, it will be for the Court to consider, whether both the 
language and the spirit of the law do not require her condemnation. 

But that question is not now before me." 

The closing remark of Mr. Justice Sprague may fairly 
be taken as a clear indication that a condemnation would be 
decreed if ever such question came Intimately before him. 

The effect of innocency of the owner of a vessel, incul- 
pated for violation of law, and proceeded against in rem, has 
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very recently l)een before tliis court in a prize ease, and yonr 
Honor, in rendering an opinion, expounded with clearness 
the true relation of owner and vessel, under such circum- 
staneea. In that case, which was, the NapdUon, the well- 
known high commercial character, and moral worth of the 
owner, were strongly pressed upon your Honor, but to no 
avail. The Court said : 



" The question before the Court on this trial is as to tlie innoeoncy 
or guilt of the vessel, as if the transaction in which she was implicated 
was one of personal volition on her part; aud that inquiry may be re- 
solved quite independently of the individual intentions or cognizance 
of the parties who are made pecuniarily responsible for acts of the ves- 
sel or of the property, which incur or have imputed to them forfeitures, 
because of such acts. It is, accordingly, not sufiident for the claimant, 
in defence of this suit, to establish his own loyalty of character, and his 
disapproval of the connection of the vessel with the enemy, or with the 
illicit conduct alleged agaicst her. The evidence on the first hearing 
was amply satisfactory in that respect, without the corroboration of 
subsequent proofs, which also show his unquestioned patriotism and 
rectitude as a citizen and a merchant, and that his mt«t earnest efforts 
were exerted to prevent the prize from being in any way employed in 
aid of the enemy. But, notwithstanding Ms individual integrity, the 
ve^el is responsible, m law, in rem for the malfeasance of the agent who 
had the control of her, in violating the penal laws of navigation. The 
most distinguished and unblemished reputation on the part of a ship- 
owner will not protect his vessel from confiscation, when it is engag(^, 
though through untrustworthy agents, and without his knowledge and 
gainst his prohibition, in illicit employments, in infractions of revenue 
and fiscal laws, and preeminently in violating the law« of war. The 
v^ eulpahilis has meted out to it the mulct or confiscation legally' appli- 
cable to the Agent acting voluntarily in violation of law. Ships and 
cargoes of the largest values are constantly subject to forfeiture, without 
regard to the intentions of their ownera, for being the means of smug- 
gling property of trifling value into port, in evasion of restrictive laws 
of trade ; and in time of war, a neutral ship is subject to forfeiture, if 
inn into a blockaded port by her commander, independently of proof 
of instructions by or actual intention on the part of the owner, to evade 
the blockade, he having previous due notice of its existence and ef- 
ficiency. * «♦**** 4 

"Admitting, then, to the fullest extent the probity of the claimant in 
all his personS. transactions in respect to the vessel and her voyages, 
and his loyalty and fair conduct, towards the laws and the rights of 
his own government, so far as his personal intentions or authorify were 
concerned, the considerations set up and pressed in his behalf cannot 
be admitted as constituting a legal defence to the suit. They may sup- 
ply a forcible ground of appeal to the executive department of the Gov- 
emmeat, in respect to the ulterior disposition of the proceeds of the 
prize, but the judiciary have no competency to control that matter." 

The learned counsel says that it would he contrary to the ■ 
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iJ^j first principles of justice to forfeit a man's property for acs^ 
^Ve"'' in which he was not shown to have participated, -when the 
^ihe foifeitnre is part of the punishment for what is made a per- 
il this Bonal crime. But he eertainlj does not need to he told that 
in matters of high concern to the peace of a nation, its honor 
and dignity and good faith, there is a legislative justice ; and 
that, M-hen the principles of that justice have been clearly 
enunciated in statute law, which affects the rights of friendly 
nations, they have reason to demand such an administration 
of its provisions as shall protect them from the mischiefs 
against which protection has been solemnly promised to the 
full extent of the enacted law. In the present case, this 
legislative justice is undeniably founded upon the principle 
that ownera of vessels shall not, either designedly, or 
passively, or blindly, suffer their property to be tampisred 
with by the agents of foreign belligerents, to the injury, the 
annoyance, or even the alarm, of nations with whom we are 
at peace ; and the comprehensive and searching provisions 
of this law, which punish not only completed wrongful acts, 
but attempts at wrongful acts, and conscious concernment in 
wrongful acts, although tliey are never carried into perfect 
execution as means of injury, evince the clear purpose of 
s to protect, not only the actual and material inter- 
, but even the public ti-anquillity and national sense of 
security of friendly nations. If this great policy works a 
hardship in an individual case, t]iat hardship is for the con- 
sideration of another department of the Government, and 
it can afford the jndiciary no reason for overturning the will 
of Congress, or for declaring, by a captious construction, that 
we have lived for eighty years under a law that kept the 
word of promise to the ear, only to break it at last, to the 
hope of the world at large, 
rt Again : the learned counsel for the claimant contends 
'i'that this court has no jurisdiction to forfeit this vessel for 
the offences described in this act, by a proceeding on its 
' admiralty side in rem ; and by way of supporting this 
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proposition, he proceeds to the oxti-emity of asserting that it 
could be done, and mast be done, if at all, under a common 
law indictment, bypassing a sentence of personal conviction, 
and making the forfeiture a part of that sentence. That he 
really expected to convince an intelligent court of either 
branch of this proposition, is scarcely to be presumed. 

The cases already cited of the Palmyra, the Malek Adhel, 
the Little Charles, not to say hundreds of others, which 
have proceeded under statutes which authorize forfeitures 
of vessels for unlawful acts, which are also punishable in 
those who commit them, by fine and imprisonment, al- 
tliongb the particular statute does not expressly provide an 
admiralty jurisdiction for the particular forfeiture— wUl put 
him upon the inquiry whether there is not a general provi- 
sion of admiralty jurisdiction which reaches all such forfei- 
tures, but which he has ignored. He is doubtless familiar 
witli the ninth section of the Judiciary Act of 1789, which 
vests in this court, as a Court of Admiralty, jurisdiction of 
all civil causes, of admiralty jurisdiction, and of all S' 
under laws of impost, navigation, or trade, where the si 
are made on navigable waters ; he has read the case of the 
Sai'ah (8 "Wlieaton, 391), which long agO pointed out that 
this court has both a common law and an admiralty side, 
that in eases of seizures made on navigable waters, it sits as 
a Court of Admiralty to enforce forfeitures in rem, and that 
the two jurisdictions, although vested in the same tribunal, 
are as distinct from each other, as if they were vested in 
different tribunals. It would he somewhat difficult for him, 
therefore, to show how this forfeiture is to be enforced on 
the common law side of this court, unless, indeed, he could 
make it appear that tliis vessel of fourteen hundred tons 
was seized on dry land. 

That an information against a vessel to en force a forfei 
tare, unless the seizure is made on land, is a civil cause of 
admiralty jurisdiction, triable without a jury and not a crim- 
inal proceeding, is rather conclusively settled by La Ven- 
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geaneo (2 Dallas, 2Y), the Sarah (8 AVheatoii, 691), the Abby 
(1 Mason, 360), the Little Ann (Paine's Cir. Gt. Reps., 40), 
and hosta of other cases. 

It is ■wholly immaterial, therefore, what the Enghsh 
neutrality statute does, or dots not provide, in the way of a 
special jurisdiction, to reach the forfeiture. Our jurisdic- 
tion is fixed by our Judiciary Act of 1789, and it is never 
neeesEary for Congress in declaring the forfeiture of a vessel 
to provide special jurisdiction ; nor does the jimsdiction ever 
fall to the common law side of this court, unless the seizure 
is made on land, or on watei-s that are not navigable by ves- 
sels of ten or more tons. 

lu conclusion, therefore, of our argument on this branch 
of the case, we respecthxlly insist that the following proposi- 
tions are fairly to be deduced from the legislation of 1818 : 

^irst. If the court sliall be satisfied that any person 
whatsoever was knowingly concerned in fitting out the 
Meteor, whether armed or unarmed, with the intent that 
she should be employed in the service of the Chilean Gov- 
ernment, to commit hostilities against Spain, or the subjects 
of Spain, we are entitled to have the forfeiture decreed ; and 
the offence of being knowingly concerned is complete, if any- 
thing was put on board, or anything was done to the vessel 
in furtJierance of that intent, 

Second. If the court shall be satisfied that any person 
whatsoever was knowingly concerned in furnishing, or oft'er- 
ing the Meteor for sale to the Chilean Government, with 
the intent aforesaid, wo are entitled to have the forfeiture 
decreed ; and such intent is complete if the vessel was 
offered, \a be put under the control of the Chilean Govern- 
ment, or its agents, for the purpose aforesaid. 

Third. If the court shall be satisfied that any person 
whatsoever was knowingly concerned in arming this vessel, 
with the intent aforesaid, we are entitled to have the forfei- 
tm'e decreed ; and this offence of being knowingly concerned 
in arming, is complete, if any warlike instruments, or stores, 
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Avere put on board, with the intent aforesaid, no matter 
whether such arming was complete, or left incomplete. 

We contend, farther, that the names, persons, oflices, or 
relations of any of the individuals, who may have done any 
of these acts, are not necessary to be alleged and proved, 
provided the court is satisfied that the unlawful acts were 
done, and that the names, persona, offices, or relations of 
individuals, are not otherwise material than as they may 
tend, with other facts, to show that unlawful acts were, or 
were not done. 

We now come, next in order, to the rules which, in ad- oc'^'iaj^ ''f^^ 
miralty courts, control the introduction of evidence in cases gup"Bme'''^ 
of tills charaoter, and which also must govern this court inji™^!,^^' 
coming to determination as to the decree which shall he en- govern ihe 
tered herein. My learned friend professed, in Iiis argument, 
to be somewhat amused that, in my opening statement of 
this case, I should have ventured to suggest to tlie court, 
that the rules of evidence, laid down in recent slaver cases, 
decided in the Supreme Court, and reported in tlie second 
volume of Wallace, were to be taken as furnishing a mle 
and measure, for the guidance of your Honor in disposing of 
the case at bar. It may he that his profession of amusement 
at my citation was sincere, but yet 1 have rarely seen the 
learned counsel laboring, in an argument, under more em- 
barrassment, and evince more intellectual awkwardness, than 
when he was attempting to satisfy the court that the eases 
of the Kate, Sarah, Weathergage, and Eeindeer had no ap- 
plication to the jjeuding trial. I tliinlc an impartial observer 
would have found more amusement in beholding the effort 
of my learned friend, to make a reply to my citation, than in 
the citation itself. There is no substantial difference be- 
tween us, as to what the Supreme Court said, and did in 
those cases. I am quite willing to accept his explanation sis 
a correct exposition of the rules of evidence expounded in 
those decisions. He says that there were " facts, in regard 
to those various vessels, which tended to prejudice the own- 
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the slave-trade — facts wiiicli were 
not the least iDconsistent, in awy respect, with their being 
engaged in the slave-trade — and facts, which formed in their 
nature, a body of proof that they were so engaged, and yet 
it might be said of those facts, separately considered, that 
either of them did not condemn, and that each was consistent 
with proof of innocence, if that proof were forthcoming ; " 
and he added, that " upon sncli a state of facts, when the 
circumstances of actual and material proof tend to produce 
a conviction that the vessel is designed for an illegal voyage, 
and, although the intent is in doubt, in snch case, the court 
will infer the guilty pui-pose from omission, on the part of 
the claimant, to do the things which are natural, and which 
are proper on liis part, to purge away the aeciisation." 

Now, I repeat, I accept this as a fair statement, so far as 
it goes, of the conclusions properly to be drawn from these 
slave-trade eases ; so, upon that point, so far as counsel 
are concemed, your Honor will have no difficulty. Bat lie 
suggests to the court certain reasons why the doctiine of 
these slaver cases should not he applied to the case at bar, 
and those objections reduce tlieniselves to the fom' following : 
1st. The difference between the offence of being engaged 
in the slave-trade, and in violation of the laws of neutrality. 
2d. Tliat the action of the Supreme Court is so on tlie 
perilous edge of error, that it needs apology and explanation. 
3d. Inconsistency with the doctrine previously laid down 
by the same court, in the case of the United States vs. Good- 
ing (12 "Wheaton, 471). 

4th. The assertion that, in the present ease, tlie claimants, 
are respectable and responsible men, and in the slaver cases, 
were not. 

Let ns examine these objections, in the order in which 
I have stated them. The snggestion of distinction, as matter 
of law, or of legal deduction, between violation of the slave- 
trade act, and violation of the neutrality act, is ^vell enough 
in one sense, lint it has no application in the point of view 
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suggested by the other side. The slave-trade, though de- 
clared to be piracy by the municipal laws of mo&t nations, 
and a crime against Immanity, is not prohibited by general 
international law, and, therefore, it has been solemnly ad- 
judged that its interdiction cannot be enforced by the exer- 
cise of the ordinary right of visitation and search, which in 
time of peace does not exist independently of special com- 
pact. As matter of pure law, therefore, tliere is no founda- 
tion for the suggestion that the application of rules of evi- 
dence in slave-trade cases, is to be more stringent than in 
cases of violation of neutrality acts which are made to pre- 
.eer\'e the peace of the world. 

Tlie second suggestion that the decision of the Supreme 
Court in these slaver eases is error, or next to error, is 
sufficiently answered by the reply that it is tow, and as such 
mnst be received by this court, and every other court, froitl 
end to end of the Republic. 

The third objection, that there is something in the ease 
of Oooding in conflict with the deduction which we seek to 
make from these slaver cases, is aa wanting in substantial 
basis as are tlie previous objections. The case of Gooding 
was a criminal trial. He was indicted, in the Circuit Court 
of Maryland, under the slave-trade act, and was on trial for 
In's life- Tiie single question submitted to the Supreme 
Court was whether, upon a capital trial, the burden of 
proof did, or did not rest upon the United States throughout. 
It is amazing that there ever could have been doubt upon 
such'a question sufficient to carry it to tlie Supreme Court. 
And we suspect that Mr. Justice Stoiy, in giving the opin- 
ion of the court, had this in liis mind when he expr^aed 
anxiety lest questions so simple in their character, should 
be too frequently brought before tlie court of last resort. 
At any rate, the court veiy properly said that the general 
mle of jurisprudence under our system, and under the Eng- 
lish system, permitted a party, on trial for his life, to stand 
mute, and compel the Government to make out a case of 



dhy Google 



66 

conviction beyond all reasonable doubt, but snch a decision, 
in such a case, can have no application to the trial of the 
forfeitnre of a ship in an Admiralty Court. 

The fourth objection of the learned counsel really needs 
but a word of reply. It is part and parcel of the theory 
which he has so persistently endeavored to interweave into 
this trial, which is, that his clients are arraigned personally 
before the bar of this court. He insists upon ai'guing to 
yonr Honor that it is the Messrs. Forbes who are on trial, 
and not the steamship Meteor. To every suggestion which 
incnlpates the v^sel, he replies that it stigmatizes the own- 
era, and he exploits a theory, as new as it is vicious, that- 
rules of evidence in judicial tribunals, are to be varied, 
moulded, and changed according to the assumed respect- 
ability of the pet'sons who happen to be defendante. As- 
sume, for a moment, the tmth of all that myt learned friend 
claims about tlie mercantile standing of the Messrs. Forbes, 
JMr. Low, and Mr. Jerome, and the other owners of the 
Meteor ; assume, too, that the claimants and owners of the 
ve^els, inculpated in the Supreme Court for violation of the 
slave-trade acts, were the opposite of his ehents in commercial 
standing and social respectability. Of what avail is all that 
in face of the fact that liis clients do not offer to your Honor 
one word of evidence in vindication of this vessel ? The old 
proverb, that silence is golden, may be well enough in cer- 
tain relations of life, but it does not control in an Admiralty 
Court in a proceeding in rem, where the evidence on the 
part of the prosecution is sufficient to throw strong suspicion 
upon the thing which has been arrested. 
^ It is not pretended that the rul^ of evidence in admiral- 
" ty and maritime causes relieve him who alleges a fact, from 
the necessity of proving it. But there is this distinction be- 
tween trials in admiralty and at common law, that the bur- 
den of proof, as it is called, more readily shifts in the former 
from the plaintiff to the defendant, than it does in the latter. 
This rule is perfectly famiUar to this court ; the practice 
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under it is well defined ; and there is no need of entering 
upon either an exposition of the rale or the practice. The 
underlying theory is that the claimant, or the owner of a 
vessel, or of merchandise seized, has, in his own hand, the 
means to satisfy the court that the property ie innocent, pro- 
vided it be really so, and that it is no hardship to require 
him to make the explanation, whenever the Government, by 
its proofs, throws upon the inculpated property strong bus- 
pieiona, or, what is sometimes called, probable cause to be- 
lieve that the forfeiture has been incurred. TSiis rnle of 
presnmption is as old as this court. Your Honor has liad 
■ occasion to announce it again and again. 

It is doing more than necessity requires, to cite any 
adjndged cases which announce this elementary doctrine in 
admiralty trials. I therefore select at random, but a few of 
the numerous eases, scattered up and down the records of the 
Federal courts. In the ease of the Brig Short Staple (1 Gal- 
lison, 104), which was a Hbel of infoi-mation against a brig 
for vioiation of the 3d section of the act of January 9, 1808, 
which constituted oue of the Embargo Laws of the United 
States, the defence was, that the brig was compelled to 
proceed to a foreign port in consequence of a hostile capture 
by a British armed cutter. The United Statts contended 
that the circumstances of the ease were such as to outweigh 
all the positive testimony in the cause, and to prove in oppo- 
sition, that the " Short Staple " was carried into a foreign 
port, not by force, but with her consent. The case turned 
on the question, — Was the capture real, or was it made in 
consequence of some secret arrangement between the captor 
and captured. Mr, Justice Story, in giving the opinion of 
the court, laid down the rule, in respect to burden of proof, 
and presumptions of law, in cases of this character. He said : 

" The story here told is indeed a vcn' extraordinary one, and jet ia 
supported by positive direct testimoDv. It is, certainly, the dut>? of the 
Court, not lightly to suspect the truth of statements, clothed with the 
Bolemtt sanctions of an oath, and supported by numerous concurring 
■witnesses. But testimony, however positive, must in its nature, be li- 
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able to control by strong presumptiTe circumataaces, and mnat be 
weighed with care, when it cornea loaded with the temptations of pri- 
vate interest, and the impressions of personal penalties. It is a melan- 
choly consideration for the court, tliat in the discliatge of public duty, 
it finds itself oflen obliged to resist the influence of human declaiations, 
and to rely upon the concurrence of probable circumstances. 

In the present case, the claimant admits, that the brig proceeded to 
a foreign part and there disposed of her cargo. /( therefore lecomes tn- 
eumhent on Mm to vuike out a justification in point of faet, as tnell a» 
law. The. oralis proTxmdi reats on Mm, mid a forfeiture mvst ie pro- 
TWunced, litilese he iringg the d^enee elear qf ano reasonable doubt, 
Now, there are many circumstances in this case, which have a tendency 
to excite strong suspicions and doubts." 

The same ease came up, ou appeal, before the Supreme 
Court of the United States, and is reported in the 9th 
Oraneh, p. 55. The Chief Justice, in delivei'iiig the opinion 
of the court, reversed the decree of the court helow, in re- 
spect to tlie duty of the msister and crew of a captured vessel 
to rescue her, but in respect to the presumptions of law to 
be applied to eases of this character, the Court said : 

" The interest which coasting vessels had in fictitious or concerted 
captures, undoubtedly subjects e^ captures to a rigid scrutiny, and ex- 
poses them to mucli suspicion. The case of the claimant ought to bo 
completely made out. Ifo exeulpatory testimony, the emktenee of tehich 
is to be supposed from the Tiat/ure of (As ira/nsaetian, ought to he omitted. 
The dbseaee of *ueh teitvmorty, if not fully aeeounted for, would make 
an imprestion extremeli/ -uT^favorable to the claim. 

In the case of the ^rigf StTugglo (9 Ci-aneh, Tl), which 

was an information in the District Court of Massachusetts, for 

violation of the non-intereonrse act of Congress of June 28, 

1809, Mr. Justice Livingston, in announcing the opin'on of 

the Supreme Court, said : 

" Although mere suspicion, not resting upon strong circumstances 
unexplained, should not be permitted to outweigh p^itive testimony 
in giving effect to a penal statute ; yet it cannot oe regarded as an op- 
pressive rule to require of a party who has violated it, to make out the 
mg major under which he shelters himself so as to leave no reasonable 
doubt of his innocence ; and if, in the eowne of guch Htidicaiion, he shall 
pa»s in silenee, or leave unet^lained, dreumstanees wMch militate strongly 
against the integrity of the transaetion, he eannot complain i^ the court 
shall lay hold of tlmse eircumetancei as reasons' for adjudgmg him is 

DELICTO." 

In the case of the Hdbert Edwards (6 Wheaton, 187), 
which was a libel for alleged forfeiture under the 46tli sec- 
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tioQ of the Eeveime Law of 1799, the Supreme Coort re- 
affirmed the doetriues in reepe<;t to burden of proof and pre- 
sumptions of goilt, wliicli had heeii laid down six yeai-s pre- 
viously. The Court said : 

"It will be sufficient to advert to a few of the prominent facts, to 
ascertain the real character of this transaction. The Court lias heen 
reminded that it ought not, without the most satisfaotory and positive 

Cf, in a case 30 highly penal, to decide that a violation of law has 
committed. Although such proof may generally be desirable, we 
are not to shut our eyes on circBuistances which sometimes carry with 
them a conviction which the most positive testimony will sometimes 
fiul to produce. And if gveh eiToamstanees cannot icell Bongwt with the 
inrweenee of the party, and m^te out of lier oien conduct, a/nd remain 
VTUi^lained, she cannot complain if the ie the metim of them}'' 

In the case of Ten, Hogsheads of Bum (1 Gallison, 187), 
which was an information founded upon the 5th section of 
the Act of March 1, 1806, for an alleged importation into 
the United States of ten hogsheads of rum of the growth and 
manufacture of some colony or dependency of Great Britain, 
Mr. Justice Story says : 

" Jt has been supposed, that the omis proiandi is not thrown upon 
the claimant in proceedings in rem escept in cases within the purview 
of the 71st section of the collection act of Sd March, 1799, ch. 133. 
And I incline to the opinion that the provision aUuded to ia but an 
extension of the rules of the common law. Be this as it may, wherever 
the United States make ont a case prima facie, or by probable evidence, 
the presumption arising from it will prevail, unless the claimant com- 
pletely relieve the case from difficulty. In the present case, I think the 
United States have prima facie maintained the allegations of the in- 
formation. The hwraien of proof of the contrary, th^^ore, rests on the 
daiToant. He, and he only, hnows me origin of the goods. He eon traee 
Am title "baehimrds, and giee the history <f the rnoinufactwe, or at leant of 
his oien pwrehase. If he does not attempt U, hut rdieg on the mere ^sence 
€f eondu^te, isvtfra^aMe proqf, admtitting of no pos^h doubt, he claims a 
shelter for defense, vMeh the Imes of the country have not heretofore ieen 
supposed to aeknovtledge. I observe that the owner, in this case professes 
to be a Spanish subje^'t at the Havanna. He ia, of course, in a situa- 
tion pec^iarly fitted to enable him to show that the rum was of do- 
mestic and not of fore%n origin. The neglect so to do affords a pre- 
sumption, that the ease does not admit of a, satisfactory eir^lanatitm," 

Another case upon this subject is that of the ICate (3 
Wallace, 350), in wliieh the Supreme Court distinctly affirms 
tlie proposition of Mr. Justice Betts, in the court below, that, 
" when the evidence on the part of the Government creates 
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seized, as being employed in the slave-trade, was fitted out 
or fitting out for that pui-pose, the decisions in this court 
have heen uniform and distinct, that such evidence must 
produce her conviction and condemnation, unless rebutted h/ 
clear and.satisfaetory proofs on the part of the claimants, 
showing her voyage to he a lawful one" 

In the Sarah (2 Wallace, 366) the principles of the pre- 
ceding case (the Kate) are re-declared, and a vessel, — bound 
to Africa, under circumstances, individually not very strong, 
hut coUectwely of weight, raising a presumption which there 
was no elfort to overcome by explanation, — was condemned. 

In the We-athergage (3 "Wallace, 3Y5), and in tJie Rein- 
deer (2 Wallace, 383), there is reannouncemeiit by the 
Supreme Court, of the mles of evidence wliieb govera in snb- 
jects of this character. In the latter case, the Court says : 

" Suits of this description necessarily give rise to a wide range of in- 
vestigstion, for the reason, that the purpose of the voyage is directly in- 
volved in the issue. Experience shows that positive proof in such cases 
is not generally to be expected, and for that reason among others, the 
law allows a resort to circumstances, as the means of ascertaining the 
truth. Circumstances altogether inconclusive, if separately considered, 
may, hy their number and joint operation, especially when corrobo- 
rated by moral coincidences, be sufficieatto constitute conclusive proof. 
Applying that mle to the present case, we have no hesitation in coming 
to tiie conclusion, that the finding in the Court below was correct." 

Hy opponent, when addressing the Court upon this branch 
of the ease, dwelt with much fervor, upon what he deemed 
to be the outrage of requiring his cliente to condescend to 
come into coni-t, and make explanation of suspicious circum 
stances. He permitted us to he informed of the theovy of 
morals, the ideas of personal Iioiioi", and chivalrous conduct, 
which, in his own office, control in such matters. He called 
attention to what he characterized as an old FrencJi proverb, 
which, when translated into English, runs : " He who ex- 
ctises himself, accuses himself;" and intimated that this 
proverb was for him the measure which determined when 
it was proper for liis client to be called upon to make ex- 
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planation of damaging circumstances. Now, sucli a rule 
may be well enough in relations between ray friend and hia 
clients, but I respectfully submit that this court does not ad- 
minister justice upon any such notion. Tlie rule which pre- 
vails here is, that when the Government mak^ out a case 
of strong suspicion against a ship, or any other piece of 
property, he who claims it, as owner, must come into court 
and make all needed explanation, and purge away the suspi- 
cion, or else his property will be condenmed. The learned 
counsel is as well aware of this rule as anybody else. One 
who has been employed exclusively, either in criminal trials, 
or common law cases, might well enough be misled as to the 
presumptions of law in an Admiralty Court, but not so tlie 
counsel for the claimants. He has reason to know that he 
who defends a forfeiture case in this tribunal, must prepare 
for trial upon the theory that the burden of proof will shift 
oftentimes upon very slight testimony, and that this will 
devolve upon him the affirmative of the question. A law- 
yer who conducts business here upon any other theory, will 
find the property of his clients slipping from under them 
and him, with fearful rapidity. But with this knowledge, 
and with a clear pereeption of the risk to be run, my learned 
friend declines to produce any testimony. What necessity 
drives him to adopt such a dangerous line of tactics? He 
could not hope either to dupe this court, or to induce it to 
change the settled rules of admiralty proceedings. Why, 
then, did he not vouchsafe explanation ? Why did he not 
produce evidence which would even place this ease within 
the theories of law for which he has so strenuously contend- 
ed ? Why did he not clear- up the ntimberless mysteries, as 
ho calls them, which hang around the Meteor ! Mr. Forbes 
was in court ; the captain of the Meteor was in court ; every 
officer and man on board were within his reach, and yet 
the defence is dumb. The only explanation of this silence 
is, that speech, on their part, would be confession. 

The Government insists that the presumptions of law are lpsiIcoi 
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iai^n."'^^^i"8t the elaiiiiaiite of the Meteor, fur anotlier reason, 

oduM growing oat of their conduct daring the trial. Mr. Kobert 

^"Jii B. Forbes having testilied, in effect that books were kept in 

due no- BostoH bj Messrs. Forbes & Co., fully disclosing the affairs 

I ihem, of tijg ]V(eteor, and all that had been done respecting her, a 

notice waa dnly served on their counsel " to produce all 

books of account of E. B. Forbes, or J. M. Forbes, or J. M. 

Forbes & Co., having entries in relation to tlie ownership 

and expenses ehai'geable against the steamship Meteor, and 

also all lettei-s wiitten or received by R. B. Forbes, or J. 

K. Forbes, or J. M. Forbes & Co., or any other persons 

having interest in said steamship in relation to her building, 

equipment, chartering, sale, or disposal," which notice was 

marked Exltibit M. 

To this notice, answer was made that they " had no books 
to produce ; " and we are not without positive decision of 
tlie Supreme Court of the United States as to what tlie effect 
of such refusal is. 

In the case of Gli/ton vs. the United States (4 Howard, 
242), which was a libel of information founded upon a seiz- 
ure of seventy-one cases cloths, imported into tliis country, 
and alleged to have been forfeited by fraudulent undervalua- 
tion in the invoice, the counsel for the Government, in the 
progress of the trial, and in pursuance of a notice given 
some months previously, called upon the claimants for the 
production of their ledger containing entries of each of the 
several invoices of the goods thus imported ; also, for the 
production of their cash book, and for the entries therein re- 
lating to the said importation, to each of which calls, the 
counsel were answered that the claimants had no such books 
in court. Thereupon the court below instructed the jury 
that " to withhold testimony which was in tlie power of a 
party to produce, in order to rebut a charge against him, 
where it was not supplied by equivalent testimony, m-i^kt ie 
as fatal as positme testimony in swpport or mnfirmatimi of 
the charge; that if the claimants had withheld proof which 
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Ilia accounts and transactions with these parties afforded, it 
might be pr^umed that, if produced, they would have oper- 
ated vmfamordbly to his caxe" This inatructioii, given to the 
jury, was excepted to by the claimants, and the point car- 
ried to the court of last resort, where Mr. Justice Nelson, in 
giving the opinion of the court, said : 

" The instructions had a direct reference to, and are to be construed 
as intended to bear upon, the matters of defence, probable cause having 
been shown ; and upon the nature and species of the evidence relied on 
by the claimant in support of it ; and in this aspect of the case, at least, 
without now referring to anj other, we think they were not only quite 
pertinent to the question in hand, but founded upon the well-established 
rules and principlee of evidence. The prosecution involved in its result, 
not only tlie forfeiture of a considerable amount of property, but also 
the character of the claimant, both as a merchant and an individual. 
He was charged with a deliberate and systematic violation of the reve- 
nue laws of the country, by means of frauds and injuries. 

Under these circumstances, the claimant was called upon by the 
strongest considerations, person^ and legal, if innocent, to bring to the 
support of his defence the very best evidence that was in his poaaes- 
sjon,or under his control. This evidence was certainly within his reach, 
and probably in his counting room, namely, the proof of the actual cost 
of the goods at the place of exportation. He not only neglected to ftir- 
nish it, and contented himself with the weaker evidence, but even re- 
fused to furnish it on the call of the Government; leaving, therefore, 
the obvious presumption to be turned against him, that the highest and 
best evidence going to the reality and truth of the transaction would 
not be favorable to the defence." 

Upon this peremptory decision of the Supremo Court, 
we are authorized to ask your Honor to presume that the 
production of the booths tima called for by us, and shown to 
be in the pcisession of the claimants, would liave furnished 
evidence nnfworable to the defence. 

The claimants' counsel saw fit to preface his comments (^""'i 
upon the evidence produced on the part of the Government, ^M; 
by btrictures somewhat severe, upon the manner in which ^|^^% 
the lite lamented District-Attoi-ney had seen lit to marshal ^ 
his testimonj lie made profert of distress at the absence n 
oi this, oi the failure on our part to call the other man. A by tp val 
pereon nimed Byron, seems greatly to have worried tlie 
claimints bv his absence. It never seems to have occurred 
to tliem that his testimony might have been merely cumula- 
tne or thit they could have called him into court. And, 
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etraiigely enough, it is made topic of eonqiiaint by Mr. 
Evarts that we do not interrogate hia clients, the Messra. 
Forbes, and did not introduce to your Honor, Mr. Caiy, and 
the captain of the Meteor. The Court lias not forgotten the 
experience which we had with the Messrs, Forbes in the 
early part of the trial of the case, nor the reluctance with 
which they, and Mr. Low, were brought to give direct and 
truthful answers to the very proper questiona which I pro- 
pounded. Your Honor cannot have forgotten how Mr. John 
M. Forbes, in deapiiir of being able to elude or escape me, 
at last, in a tone pitiable indeed, replied in substance, " if 
my counsel, Mr. Evarts, wiU permit, I will tell the truth 
about the ownership of the Meteor." It did not require gi-eat 
prescience on the part of the late District-Attorney, to deter- 
mine then, that, in future, it would be better for Mr. Evarts 
rather than for ourselves, to examine Mr. Forbes, if truth 
was to be readily elicited, or facts which could be of any 
service to this court in coming to a proper conclusion in 
respect to this case. True enough, the Mesars. Forbes, and 
Mr. Cary, were here upon summons iasued on the part of the 
TJnited Statra ; but they were called to give evidence upon 
the preliminary question of ownership, and not upon the 
merits of the cause. More than this, your Honor remembers 
that, when Mr. John M. Forbes was called to the stand by 
us, and some discussion ensued in respect to his testimony, 
my friend on the other side distinctly warned the Court, and 
the connsel for the prosecution, that he sJiould, at a proper 
time, object to the Government calling the claimants to the 
stand upon the merits. Now, with such a proclamation in 
advance, and with our experience in regard to the reticence 
of the Messrs. Forbes, there was no wish, or pm-pose, on our 
part to f^ain produce them, and so be made, directly or indi- 
rectly, responsible for any statement they might see fit to 
make, or refuse to make. 

But the captious and unreal character of this objection 
will be better appreciated when the Court i-ecalls the fact 
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that the Government did place upon the staixd Mr. Jerome, o'm^Vws""^ 
one of the ownere of the sliip, and offered hint to the cross- exg^'ett™ 
examination of the other side. Did they venture to put to ™d the g"''- 
him one single pertinent interrogatory in respect to the sale of and wky'his 
the ship, or to her fitting out with intent to cruise in behalf of U"^^"^'^^ 
Chile ? The Government proved by Mr, Jerome that lie, as l£|hSSe«y' 
one of the owners, solicited the Chilean Minister to make a pLrfwy- 
purchase of tlie Meteor ; and the claimants' eonnsel did not jSeor^'lni 
dwre — yes, that is the word — to examine the witness as to honest"'^' 
the circumstances under which she obtained her clearance, 
and endeavored to depart fi-om this port. Your Honor will 
remember that Mr. Low, another one of the owners, who, 
called hy us on the preliminary question of ownership, went 
upon the stand beset with a desire, as a certain class of wit- 
nesses always are, to talk about everything hut the topic 
suggested by tlie questions, stated that he liad received let- 
ters from Mr. !Forbes in respect to the disposition of the Me- 
teor, and had made repli^. Why did not the claimants' 
counsel call and examine Mr. Low, who evidently knew 
under what conditions this vessel made ready for sea in Jan- 
uaiy last ? "Why was not Mr. Low offered to our cross- 
examination ? The captain of the Meteor, too, where is he ? 
"What were his instructions from Mr. Forbes, if he had any ? 
"Why were they not pnt in proof? It is in evidence here 
that the vessel cleared for Panama. That is proven by the 
manifest, which recite the fact. What was the captain to 
do with the vessel when he arrived at that port, if it ever 
was expected that she would reach there ? To whom was 
the vessel consigned % How does it happen tliat she was to 
go around the Cape without cargo ? On the preHminaiy is- 
sue, Mr. Dickinson did, as I have said before, direct tliat 
certain persons, in tlie interest of the ship, be put upon the 
stand on the question of ownership, but when, on the wit- 
nesses manifesting reluctance and unwillingness, 1 was 
obliged to press them with questions somewhat leading in 
their nature, the counsel upon the other side made captious 
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objections, and insisted that I should not cross-cxaniine my 
own witness. All this talk about our failure to put Mr. 
Forbes, or Mr. Gary, or Mr. Low, upon the stand, is, I sub- 
mit, mere pretence and subterfuge. It is not sincere, and is 
not uttered in the presence of your Honor with a view to 
the ascertainment of legal tmth. It is done for prejudice ; 
nothing but prejudice. 

But above and beyond all this, why did men of the age, 
character, and intelligence of the claimants, not insist and 
demand that they he allowed by their counsel to go upon 
the witness stand, and clear away the suspicions which 
gather around the Meteor ? What power is it which has 
arrested, and arraigned their ship ? Is it not their own 
Government ? Where is their loyalty 'i Do they venture 
to suggest that the late District-Attorney was inspired by 
any other motive than the public good ? Is it to be intimat- 
ed that the Secretary of State was moved by personal ill-will 
toward Messrs. Forbes, to publicly approve the conduct of 
Mr. Dickinson in detaining the vessel ? Clearly not. Tlie 
prosecution had no other aim or end but the public weal, 
and the public peace. And yet, the claimants stand dumb, 
and " open not their months." Would innocent men fail to 
speak out ? Would they tolerate, for the millionth part of 
a second, a legal adviser who ventured to restrain them from 
acting the part of brave, true men, by stepping forward for 
the protection of their own character? 
>iie My opponent devoted a great portion of the last day 
» of Ills ai^ument to complaint, and aiTaignraent of the ehar- 
'°- acter of oiir evidence. He characterized it as heai-say, 
Jf" secondary, trivial, and immaterial. Now, every lawyer 
knows that, whether evidence be secondary or primary, 
trivial or important, immaterial or material, depends on the 
nature of the issue, and the allegations to be proved. Tlie 
inquiry here is : 

First. Were any persons knowingly concerned in fur- 
nishing or fitting out the Meteor? 
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Second. AVith wliat intent were tbey so concerned ? 
Nobody denies — the counsel himself does not deny — that 
Wright, MeNiehol, J. F. Nichols, and Conklin were con- 
cerned in furnishing, or fitting out the Meteor. Tliat is 
clear. This starting point is conceded. It is also equally 
clear that these persons were either conspiratoi-s with, or 
agents of Mackenna and Rogers. These two propositions are 
undeniable. They lay on the face of the whole transaction. 
If, then, these persons were conspirators, the court being 
satisfied of the connection and association of these individ- 
uals (Wright, McNichoIs, J. F. Nichols, Conklin, Eogers, 
Mackenna) in the enterprise, ©very act and declaration of 
each member of the conspiracy, in pursuance of the original 
plan, and with reference to the common object, is, in con- 
templation of law, the act and declaration of all, and is 
therefore original evidence against each of them. This doc- 
tnne is made indubitable by the case of Am.ericah Fur 
Gom/pany vs. United States (2 Peters 358-365). If these 
pei'sons are agents of Mackenna and Eogers, a kindred rale 
govei-ns, as is apparent by case of United States vs. Ooodin^g 
(13 Wheaton 468). 

In the case of the Ainsrican Fur Company vs. Tlie 
United States (2 Petei« 358), which was an information of 
sundry goods seized as forfeited under the provisions of two 
acts of Congress tor regulating trade and intercourse with 
the Indian tribes, Mr. Justice Washington, in giving the 
opinion of the Supreme Court, laid down the federal doctrine 
in respect to declarations in very broad terms, as follows ([>. 
364): 

" The objection to the eyicieaee of Davis is so fully answered and 
repelled by this court in the case of the United States va. Gooding (13 
W., 468), that it seems necessary only to refer to that decision. That 
was a criminal prosecution ag^nst the owner of a vessel, under the Slave 
Trade act of Congress, and an otjection was taken by his counsel to 
evidence of the acts and declarations of the master of the vessel, who 
was proved to have been appointed to that office by the defendant with 
an authority to make the fltmenta for the vessel. 

" The principle asserted in the decision of that point and applied to 
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the ease ■was, that whaiever the agent does or myg, in r^e>fitee to the hm- 
ne«s in whiek lie U at the time employed, and within the scope <(f his author- 
ity is doTw or said hy th4 prineipaL, and, may Jm proved as v>eU m a crimi- 
nal as a eivU case, tn, like lammer a» ^ the enidence applied personc^ to 
the prindjidl. 

" The opinion of the court in the present case is not leas correct, 
whether Davis is considered by the jury as having acted m conjunction 
with Wallace, or strictly as his ^ent. For we hold the law to be, that 
v>h^re tiBo or inore persona are associated together for the same illegal pw- 
poae, any ad or declaration of one of the parties in r^erenix to the common 
ol^t, and forming a part of the rm gest<B, rnay "be given in imidenee against 
the otliers ; and this we understand, upon a fair interpretation of the 
opinion before us, to be the principle which was communicated to the 
jury." 

1 make no mention, now, of the admitted mlc in Admi- 
ralty Courts, that when tlie claimant, by his silence, compels 
the Goveniment to resort to circumstantial evidence to prove 
the offence, then objections of the character of those made 
by counsel, and just commented on, are not favored by the 
Judge. It is by the connection of all the eircumstances to- 
gether, that items of proof are to be made material, and ad- 
miBsible, and not by taking up singly each piece of evidence, 
and looking at it in detail. But, apart from all this, we 
contend that our evidence ia legal evidence, competent and 
sufficient to condemn this vessel. It comes fully up to the 
standard and measure of the slaver cases in the second vol- 
ume of Wallace's Reports. 
iiJSnuB- Ths Government witnesses are repeatedly characterized 
w^mSit/'iiby tlie claimant's counsel as " intermeddler^." They cer- 
in^t°in™is tainly are, or were, associates, fnends, and agents of the 
fermedtiiere, Chilean Government, and vary far from being willing 
witnesses for the United States. McNichoIa, Conldin, and 
Wright were employed by the Cliiiean Consul at this port. 
He inspired, promoted, and directed their acts, which have, 
nnder compulsion, been related here. We did bnt use the 
material which the Chilean Government used. But was 
Jerome an " interTneddler" when he made an appointment 
with Asta Buruaga, the Chilean Minister, to go on board the 
Meteor, to see if the latter would purchase her ? AVas Gary 
an " intermeddler^^ when he offered, for mone}', to place the 
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Meteor at the diepoeition of the Consul of Chile, and pursued 
Wright to complete the negotiation for selling her to that 
Government "i Was the captain of the Meteor an " int^j'- 
meddler " when he paid his visits to the hoxise of Mackenna, 
who is tlie Chilean head-centre in New Tork? 

But the real character of tlie witnesses for the Govern- 
ment can he best seen by a careful review of the mass of tes- 
timony taken during the trial. 

And here it is important for your Honor to note that wnofturt 
there has been no attempt to shake the testimony for the |.'j^^;°p^^^'^| 
United States, hy witnesses called by the claimants. There n'^J^^™}',',,, 
has been, on the other side, no attempt to impeach the char- s"""""'™' 
aeter of our witnesses ; no effort to prove other declarations 
by them, inconsistent with those made before your Honor ; 
no endeavor to show hostility on their part toward the own- 
ers of the lleteor ; In a word, no undertaking by testimony 
of the claimants to make our witnesses appear untruthful. 
The Government witnesses passed through the ordeal of the 
bitter cross-examination, untouched and unharmed. Tliey, 
therefore, stand before this Court, unimpeached, aa they are 
unimpeachable. All their statements, in the utter absence 
of anything to the contraiy, must, in a legal sense, he tiiken 
to he true. 

What has been proved ? 

1. That the Meteor was built by Kobert B. Forbes, " and KaotB 
a few friends, to cruise after British pirates, and she would '■'"' <='^'>- 
have been taken over by the' United States, had not Fort 
Fisher fallen just as it did." She was, therefore, constriicted 
for war purposes. She was designed " to cruise, or commit 
hostilities." The letter of Forbes to Schmidt^ makes any 
further comment on this point unnecessary. The descrip- 
tion of her, given by her builder, is redolent of war and bat^ 
tie, and negatives the idea that any peaceful purposes en- 
tered into her organization. Forbes says : She was designed 
to carry one heatyy pivot a/midships on gwn-chck, or two 10- 
inch or other guns at the same, point, na7nely,just before the 
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mainmad / forward of this are Inao jmrts ipwo on each side\ 
where 8 or Q-inck Dahlgrms would have ieen mounted, had 
sh-e 'been taken h/ the United States Navy DvpaHmmA, and 
abreast of the engine hatch, aft, there a/re two ports on each 
side, where she could have tnounted short 32-«, or 2i-ponnd 
howitzers, and on upper deck th&re are ledsfor two SO-pound 
Parrotts, making one pivot, W-inch or two 10-inoA ; four 
hroadside, 8 or 9'inoh ; four 32 or 24cpound howitsers on 
gun deck / two light chase guns on upper deck. She has Imo 
6J by BQ-inch cylinders ; four tubular boilers ; propeller of 
brass, IS^feet chain, and 23 feet pitch. The motive potver, 
boilers, die, were imported from Scotland at a very large 



2. Robert B. and John M. Forbes appear in the register 
as sole owners, but other parties, including Jerome and Low, 
are aleo interested. Their interest is of the same character as 
the Messrs. Forbes, and on a sale of the vessel, the proceeds 
would be distributed, among those interested,^;) ?■«?«. (See 
pp. 67, 80, 88). 

3. Tliat the vessel belonged to no regular line of trade, was 
in no business, and was for sale, Forbes says, in his letter to 
Sehniidt, under date of Sept. 12, 1865 : " The Meteor is for 
sale, but I have not offered her, because she needs cleaning 
up and painting after lier late experiences carrying troops 
and cargoes. She can be bought for nincli less than cost, 
and much less than she can be built for to-day. I cannot 
name a price till I consult the other owners. lam open to 
an offer."" 

Her other owners urged an immediate sale. Mr. A. A. 

Low, one of the owners, when inteiTogated on this point, 

answered as follows : 

Q. You. state that you have Lad conferences witli Messrs. Forbes 
about the disposition of the ship ; how many have you had S A. Mr. 
Forbes addressed letters to ua occasionally, but I think principally with 
reference to sending the vessel abroad, to which we dissented ; we 
thought the ship should be sold at home, the ^urpmt having failed for 
which »he was huiU — the Government 7wt reguirvag h^ ; we insisted that 
she should be sold at home. 
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Q. You consider that you had a right to insist upon the disposition 
of the ship ! A. When we were consulted as to the disposition of the 
vessel, we expressed ourselves in that way. 

Q. How many times have you been consulted 3 A. Witliia a year, 
two or three times, by letter. 

Q. How recently ? A. Not within several months, that I am aware 
of. 

Q. How many months ? A. Not since 1st of January, I think. 

Q. You were consul^isd about the 1st of January ? A. No ; I think 
earlier; in the autumn, or possio.y a late as the 1st of January; I 
think not as late as the 1st of January. 

Mr. William H. Aspiuwall, another owner, eoiifiiina the 
previous testimony that the vessel was only suitahle for war 
purposes, and, that those interested desired to get i-id of her 
as speedily as possible. The following is Ills evidence upon 
this point : 

Q. Have you had any conversation about employment or sale 1 A. 
I have advised her sale. 

Q. At what time ? A. I think in the month of October. 

Q. Since that, have you advised her sale ? A. Yes, sir. 

Q. At what time ? A. I should think, within three or four months. 

Q. In Janury ! A. I cannot remember when. 

Q. December! A. I cannot remember ; I never had it much on my 

Q. Why did you advise her sale f A, Simply because the object tor 
which the ship had been built was passed, and did not wish to have it 
on my mind at all. 

Q, Ton believed it was for the interest of the ownerS; or for those 
interested, to sell ! A. I did not pretend ta judge about it ; I thought 
that the gentlemen had trouble enough about it, and had better end 
the matter. 

Q. And preferred to get your money back, to have it rest there ? 



The testimony of Mr. Jerome, aiiotlier one of the owners, 
is, like the others, conclusive upon the point that the owners 
desired to get rid of the " Meteor." In his re-direct examin- 
ation (p. 320) he stated distinctly that " the ship was for 
sale." 

4. A state of war has existed between Spain and Chile, 
since September 25, 1865, and from that date, until the 
present tune, the United States have been at peace with 
both nations ; that from the date of the declaration of war 
between these countries, until Februaiy 12, 1866, Stephen 
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Eogere was Consul for Chile in New York, (See Certificate 
of Secretary Seward, p. 106.) 

Benjamin Yicuna Maekenna was special agent for Chile 
iu the United States, appointed prior to October 1, 1865, ar- 
rived in New York November 19, 1865, and occupied that 
position at the time of the seizure of tlie Meteor. (See his 
testimony, p. 110, also testimony of Eamsay, and Ex. I., pp. 
309-310.) 

5. The owners of the Meteor were eoneemed in offering 
and affordiDg the Meteor to the Chilian Government, 

Mr. Jerome solicited the Chilian Minister to go with him 
to Jersey City to look at the vessel, " to see if he would buy 
her," or, to induce him to recommend her to his Govern- 
meut, in ease " the occasion might turn np," in which that 
Government needed such a war vessel. In his direct exam- 
ination, Mr, Jerome, when first called to the stand, answered 
in these words : 



Q. When were you on bourd of her last } A. I never ivas on board 
but once. 

Q. When was that? A, Some four or five months ago. 

Q. In whose company were you at that time ? A. Mr. Asia Buraa- 
ga'B, the Chilean Minister ; I think no one else. 

Q, Was Mr. R. B, Forbes along at that time 3 A. I think not. 

Q. What is jour best impression ? A. My best impression is, that 
he was not ; I am quite sure he was not. 

Q. Where was the vessel lying at that time ? A. At Jersey City. 

Q. Did you and the Chilean Minister go together to visit her ? A. 
No, I think not ; I think I met him there. 

Q. By agreement S A, Tee. 

Q. What was the agreement you made with him by which you met 
him there ! A. I asked him to look at the ship. 

Q. For what purpose ! A. To see if he would buy lier. 

Q, And did he look at the ship ! A. He did, 

Q. l>id you and he examine the ship together oa that occasion ! 
A, We went through her partially, not much. 

Mr. Jerome, having testified, that he ]iever was on hoard 
the vessel but once, and that " some four or live nionUis 
ago," was then asked what month it was that he and Asta 
Biimaga, the Chilian Minister, visited the Meteor together, 
and he conld not fix the mouth. He thought it was before 
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the arrival of the news of the declaration of w&r, but yet 
could not tell wten that news of the declaration was tirst 
heard by him. As near as he could iix the time, it was 
somewhere in the year 1865, which made it apparent that 
he was very likely to be mistaken in supposiug that he in- 
vited tlie Chilean Minister to go on board the Meteor prior 
to the declaration of war. On his re-direct examination, Mr. 
Jerome varied his previous statement somewhat, in r^pect 
to the Chilean Minister. In order that I may do no injus- 
tice to the witness, I read in full this subsequent statement. 

Q. I understand you, on your direct esamination, that lie wanted to 
buj the ship ? 

[Mr. Evarta ohjects that the witness did not use that language.] 

Q. Did I understand you as stating, on your direct exammation, 
that the Chilean Minister desued to purchtee the ship S A. Ko, sir. 

Q. What (lid you say in regard ta that matter ? A. I said I asked 
him to go and look at her. 

[The stenographer, Mr. A, F. Warburtoii, was called upon to read 
the witness his testimony.] 

Q. Do you desire to change your testimony in 
correct 1 A. Not exactly ; I am recordetl there ai 
him there to see if he would buy her. 

Q. In what particular is your testimony incorrect ? A. I could not 
expect him to buy her, hecause he had no power to buy her, as I under- 
stood ; the ship was for sale, and I wanted him to loot: at her ; perhaps 
he mi^ht reamtmend her. 

Q. You say you did not eJtpect him to buy her 3 A. No, sir. 

Q. Because he had not the authority to buy her ? A. No. 

Q. Who did you suppose had the authorify to buy her ? A. I did 
not suppose any one had, at that time ; I Hwuglit the occasion, migM turn 

Q. How did you know he had uot authority to buy her ! A, 7 did 
not know. 

Q, What did you mean, when you SM.d you did not suppose he had 
authority to buy her ? A. I simply did not suppose he had. 

Q. Who did you suppose had 1 A. I did not suppose any one had. 

Q. Why, then, did you ask the Chilean Minister to look at the ship ? 
A. Well, I tAo-ught the occasion might tarn vp that he might want to ftwy 

It is clear, upon esamination of the whole testimony of 
Mr. Jerome, that, as a part owner of the Meteor, he was wil- 
ling, and made eflbi't, to place this war vessel under the con- 
trol of the Chilean Government. He was knowingly con- 
cerned in furnishing the " Meteor " to that Government. 

It is in evidence that Mr. William H. Caiy has also been 
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coiieemed in offering, or affording the Meteor, to Chile, llr. 
Gary, it will be rememliered, was the agent of the owners, 
and had from them authority to dispose of her. "Wright tes- 
tifies as follows, in respect to his interview with Gary : 

Q. Do jou recollect anything more of that interview with Mr. Gary 3 
A. No, sir. 

Q. Was anything sMd. by him at the interview with you, to the ef- 
fect, or in substance, that he had already had negotiations for the sale of 
the Meteor to the Chilean Government 1 

Objected to by claimant's counsel. 

The Court — Ask what converaation he had ? A. As I have said, at 
that time he said he had already been in treafi/ with them, and they had 
no money. 

It will be remembered that this reply of Gary to Wright 
was made when the latter, in behalf of Rogers, the Ghilean 
Consnl, applied to the tbrmer to know the terms upon which 
Jie could procure tlie Meteor, and the former had in turn 
called on Wright, at his office. Wright then told Gary that 
it was the Ghilean Government for whom he wished to pur- 
chase the vessel. In response to that information came the 
reply from Gary that he had already been in treaty with the 
Chilean Government, and its agents had no money. This 
was about the middle of December, 1865, and fixes the fact 
that prior to that the agent of the owners of the Meteor had, 
as well as Jerome, been concerned in placing her under the 
control of the Chilean Government. (See p. 117). 

Wright having informed Cary tliat, in his opinion, the 
agents of the Ghilean Government in New York could make 
an arrangement for money, the latter called again on Wright 
at his office about December 20, 1865, " to ask if there liad 
been anything done " further, in respect to the Meteor. 

McWichoIs also testifies (pp. 167-168) that Eogera, in 
November, 1865, told liim that "the special agent or the 
Ghilean Minister had been negotiating about the Meteor, 
and the delay was for want of funds." Rogers also said that 
" the Meteor was offered to the special agent or Chilean 
Minister for a little less than two hundred thousand dollai's 
in gold." 
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ThiiB we have it from Jerome, Gary, and the Chilean 
Consul, that the owners of the Meteor did, after war was 
declared, endeavor to put that vessel under the control of 
Chile. 

Having established these five important points, it will be 
convenient now to take np the witnesses one by one. 

Sonald Molfichols testifies that he knows Eogers and 
Wright ; that he does not know Mackeuna (p. 163) ; tliat he 
firat saw Kogera in the latter part of October, or early in 
November, 1865 ; that he called on Kogers at his home, in 
company with Conklin ; that Rogers told hira, at this inter- 
view, that he wanted " wooden propellers for war pui'poses 
for the Chilean Goverament," and heavy ordnance for the 
navy (p. 164) ;' that liogers wished to know if witness had 
facilities for the procurement of such vessels, and on being 
told that was in witness's line, authorized him to procure 
names of such vessels, and furnish him with estimates of 
tlieir cost, and also estimates for ordnance ; that, in pursu- 
ance of this employment, witness ascei-tained the names of a 
number of vessels, called on him a second time, and gave 
him their names and descriptions in writing (p. 165) ; that 
witness and Kogers then had conversation, in reference to 
mode of procuring clearance from Custom House ; that 
Rogers told witness he would submit his estimates to the 
Chilean Minister, or agent, and see witness again ; that 
about three weeks later, after having had repeated inter- 
views, witness furnished Eogera with the name of the Mete- 
or, and an estimate of her cost and armament ; that this was 
done at Rogers' home in presence of Conklin ; tliat Rogers 
remarked he did not think the brokers whom witness had 
named as having offered tlie Meteor had control of that ves- 
sel ; that he, Rogers, understood arrangements were made 
about the Meteor, and that she was out of the market ; that 
Rogers said the Chilean Minister, or special agent, had ne- 
gotiated for the Meteor, and the only delay wa« want of 
funds ; that the Meteor had been negotiated for on more ad- 
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vantageoua terms than those offered by witness ; that ehc 
had been offered to the special agent or minister for $300,000 
gold, but that if a capitalist could be found to advance the 
money for her purchase, it would be advantageous, and he 
asked witness to ascertain with certainty whether Wright 
had control of the vessel ; and that if a capitalist could be 
found to advance the money to Mr. Forbes, and clear Iter 
from this port, the Chilean agent would pay a very hand- 
some price ; tliat witness saw Kogers on the following night, 
assured him Wright had entire control of sale of the Meteor, 
and had conversation with him about payment for the vessel 
by drafts on the Chilean Government ; that Bogers said he 
could not tell exactly the style of the drafts until he heard from 
the Chilean Minister at Washington ; that when Rogers told 
witness he did not think Wright had control of the Meteor, 
he called at Wright's office to ascertain ; tiiat Wright showed 
witness a telegram or letter from Forbes, which showed 
Wright had authority to sell the vessel. At this interview, 
witness was in one office at Wright's place ; and Wright 
said Mr. Cary was in another of Wright's offices ; that 
Wright came from the outer office, where Caiy was, and 
wanted to know our principals. " I told him the Chilean 
Government." Wright went into tlie other room, and, as 
witness understood, told Oai-y the vessel was wanted for 
Chile. In order that Wright xnight understand the charac- 
ter of the bonds proposed to be given by the Chilean Gov- 
erament, witness, iy <i/ppovn,tm,&Kb with Mogers, called with 
Wright on Eogei-s ; they had conversation about the differ- 
ence in exchanges, and about difficulty in obtaining clear- 
ance for the vessel ; in the conversation with Wright, Eogers 
said Mackenna (the confidential agent) did not want to ad- 
vance money on any vessel until she was outside of Sandy 
Hook, but afterward Rogers told witness Mackenna would 
run one-third the risk of getting the vessel out, so that the 
capitalist would only run two-thirds risk ; witness and Ro- 
gers had many interviews with him about clearing the ves- 



dhy Google 



77 

sel ; that Eogera told witneaa Captain Cateaby Jones had 
been employed by Maekenna as inspector of vessels, " and 
helping him earry on the "busyness" That on Saturday, prior 
to the seizure of the Meteor, Rogers called on witneas at his 
office, and told him the " matter of the Meteor was settled ; 
he underetood the Meteor was to clear next week for Pana^ 
ma; that the purohase of the Meteor was all settled.^'' Kogers 
said she was going to clear for Panama. It was an under- 
stood thing what purpose she was to go for. At this inter- 
view, Rogers said Mackonna was making use of the informa- 
tion Wright and witness had given, and had employed other 
parties to accomplish his object ; that on the following Mon- 
day morning, Rogers called at witness's ofRee, and told him 
the Meteor would clear that day. {See pp. 164, 180). 

Julius GonhUn testifies (pp. 220 to 235), tliat he was at 
Rogers' house on the Saturday preceding the seizure of the 
Meteor, and narrates the conversation between Rogers and 
McNicliol thus : Rogers remarked to McNichol that the Me- 
teor would probably sail on the first of the next week, per- 
haps on Monday, and " that aU arrange^nents had be&n com- 
pleted for her sale to the OhUean Government." Rogers 
added that he believed these arrangements had been com- 
pleted by Maekenna. (See p. 222). 

Charles L. Wright testifies (p. 214), that he is a ship 
broker ; that about December 1st, 1865, Byron called on 
him with McNiehol and Conklin, and wanted to purchase 
three or four steamers ; that witness gave him a list of ves- 
sels, among which was the Meteor ; that the nest day he 
called on witness again with McNichols and Conkliu ; that 
they said the Meteor would suit, and desired witness to as- 
certain the price at which she could be bought ; that wit- 
ness thereupon communicated with Porbes in Boston, 
through witness' brother, and learned the Meteor could 
he bought for $350,000 ; that subsequently witness wrote 
R. B. Forbes (see Ex. p. 115), and the next day received 
reply from J. M. Porbes & Oo. (Exhibit H), that anything 
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Messrs. Gary & Co. engaged would be duly ratified (p. 115) ; 
that, at, or about tbe time of witness' letter to Forbes, Gary 
called on witness at his office, stated he had understood wit- 
ness was comniunieating with Forbes about tlie purchase of 
the Meteor ; that he, Car}', had as much to do with her as 
Forbes ; "Wright farther says that, at this interview, witness 
told Cary he would communicate with him i^ain, as soon as 
he got anything definite : that a day or two aftenvai-ds, Cary 
called again on witness, and Oonklin, MeNichol, and Eyrou 
were in one room and Caiy in anotlier ; that, at this time, 
Cary wanted to know who were witness' principals ; that 
witness told Cary lie thought the ship was wanted for Chile, 
but to make certain, went into the room where Conklin, 
MeNichol, and Byron were, inquired of them, and being told 
they represented the Chilean Government, so reported to 
Cary ; that Gary then remarked, " If these are your parties, 
you can do nothing, as they have no money ; " that witness 
told Cary, he thought they had, and would see Gary again ; 
that at this interview Gary said, " he had alread/y leen in 
treaty with the Chilean Government, and it had no money " 
(see p. 117) ; that Cary after that called agaim, (p. 116) ; that, 
prior to this interview, witness called on, and had conversa- 
tion with Eogers, and he informed witness that Oonklin, 
McNichoIs, and Byron were looking about for vessels for 
him (p. 135) ; that witness inferred, from what Eogers said 
to him, that tJiese men were acting imder authority from 
Consul Eogers, and witness continued negotiations with 
them under that impression ; that this was about the middle 
of December, 1865 (p. 117); that at this interview, Eogere 
told witness the special agent of Chile wished to purchase 
vessels; that he wanted arined vessels; that they talked 
about the Meteor, and witness snggested it would be difii- 
cult to get an armed vessel out of the port ; that the Meteor 
was built for wai' purposes, and it would be difficult to get 
her out ; that Eogers told witness tlic Meteor would suit 
him, and he wanted her for the Chilean Government; that 
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on the 36th December, 1865, -witiiees, still acting for Chilean 
agents, addressed Exhibit L, to Messrs. Caiy & Co. (see p. 
119) ; that subsequently witness had conversation with 
Eogers abont Mackenna ; that on Thursday or Friday, prior 
to the seizure of the vessel, witness saw Eogers, and said he 
tmderstood the Chilean Government had bought the Meteor; 
that Rogers replied he, personally, " had nothing to do with 
the purchase of the Meteor," bxit tliat he believed Mackenna 
had (see p. 118). 

-/. F. Nichols testiiies tiiat lie knows Forbes, Wright, 
Kogcrs, Mackenna, Byron, Oonklin, McNiehol, and Captain 
Kenible, of the Meteor ; that he fii-st called on Rogers with 
one Bates, to ascertain if a Chilean letter-of-marque was ge- 
nuine ; that Eogers said it was ; that Bates left the same 
with Eogers, with instruction to give it to witness if he 
raised stock for a privateer; that Eogers said a special agent 
of Chile would soon be here, and then he would know what 
the Government intended to do ; that at one other inter- 
view, Rogers told him parties representing Chile (thinks it 
was the Minister) had been on board the Meteor with refer- 
ence to her purchase, liked her much, and Rogers wanted 
witness' opinion of her (p. 243) ; that Eogers afterward told 
witness of the anival of special agent Mackenna ; that after 
interviews with Eogers, witness examined the Meteor at 
Wright's request, made an estimate of armament she would 
require, and gave it to Conklin, or McNichols ; that subse- 
quently witness saw Eogere with Wright, and, at his request, 
furnished him with estimate of what it would cost to get the 
Meteor out to some foreign port; that witness had many 
interviews with Eogers ; that in these the difficulty of the 
Chilean Government in paying cash for vessels was dis- 
cussed, and drafts frequently spoken of; that witness called 
on Mackenna with a card of introduction from Eogers ; told 
him he would like employment in the Chilean navy, or to 
get command of some Chilean vessel, fitting out in New 
York ; Mackenna said lie bad heard of witness from Eogers ; 
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that lie would bear witiiesB in mind if opportunity offered. 
Witneaa told Maekenna he understood Catesby Jonea had 
been appointed inspector of veasela for the Chilean Govem- 
ment ; that Mackeniia replied " he had inspected some " (p. 
249) ; that, at this interview, witness mentioned the names 
of several vessels to Maetenna, and Maekenna objected to 
them on the ground that they were too old, &c. (p. 250) ; 
that on the Friday preceding the seizure of the Meteor, wit- 
ness" was on board ; saw stores being put on ; was told by a 
stevedore employed about the vessel, she was bound for 
Chile ; that there was no cargo on board, only stores and 
provisions, and rifles and ammunition ; that at this time he 
saw E. B, Forbes on board ; had conversation with him ; 
heard him give directions to plaoe rifles in the racks ; that 
as witness and Forbes were leariog the ship, Forbes re- 
marked she was very buoyant, considering she had 750 tons 
of coal and six months' provisions ; that he accompanied 
Forbes to Hew York, and on the ferry boat remarked to 
him, that he, witness, thought the Meteor was bound for 
Chile ; that Forbes said she will clear for Panama ; that 
witness told Forbes in a loud voice he expected to have had 
command of her, and take her to Ciiile, and Forbes told 
witnsa he ought not to talk so loud about such matters in so 
public a place {pp. 256-25T) ; that on the same afternoon, 
witness, in company with Wright, saw Eogers ; said to him 
he thought the Meteor " was off for Chile ; " that Itogers 
remarked ; 

" Maokenna had done the husmess through other hrohera, 
and thought he had a good bargain m the Meteor because 
they had got 750 tons of coal in the contract " (p. 258) ; that 
Rogers said the ship was " to go to Panama, and there be 
turned over and change command, I tliink he said to Wil- 
liams " (p. 260) ; that witness called to see Maekenna on 
Monday preceding her seizure, and told him he saw the 
Meteor was off for Chile ; that lie had expected to command 
her, but saw no Union ofiiccr had any chance with him ; 
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that Maclcenna said : " Wait, wait, there may be an oppor- 
tunity for you yet " (p. 263) ; that he knowa Captaiu Kem- 
ble of the Meteor ; that, before the seizure of the ship, he had 
conversation with Kemble, about her destination ; that Kem- 
ble said ; " if Chilian ^ents bought her he would take her 
out and deliver her to other parties ; to some fighting Cap- 
tain " (p. 263). 

Daniel J. Hunter testified, that he was employed by 
Mackenna as translator ; that he lived in the house with 
hiin ; that he knows the Chilean Minister ; Rogers the Con- 
sul, Captain Kemble of the Meteor, and a Captain Wilson of 
the Chilean !Navy ; that he had seen all these persons at 
Mackenna's house in New York ; that he had heard conver- 
sations between Mackenua, and Captain Wilson, about fitting 
out privateers against Spain ; could not say when, or how 
many times, he had heard the subject diecuased ; that he had 
heard the subject of the purchase of the Meteor diseussed hy 
Mackenna and Wilson {p. 153) ; that witn^s had been on 
board the Meteor accompanied by Chileans several times ; 
that he tliere met Kemble, Captain of the Meteor (p. 156) ; 
that he saw Captain Kemble at Mackenna's house twice be- 
fore the seizure of the Meteor ; that Kemble saw Mackenna ; 
that Kemble remained there an hour or so, eaeli time (p. 
158) ; cannot recollect any of the conversation that was had 
by Mackenna and Kemble on those occasions (p. 159) ; that 
after Mackenna's arrival in New Yorlc he saw Asta Buruaga 
at his house several times ; that he was present at interviews 
between Mackenna and Asta Buruaga and did not hear con- 
versation about privateers (p. 160) ; that he has seen Rogers 
at Mackenna's house on a great many occasions, and has 
heard the subject of privateers discussed " in a general way " 
(p. 161); that he has heard converaatious between them about 
the Meteor; that he became accLuainted with Mackenna in 
Chile, before war was declared. 

George M. Rainsay testified that he made the contract 
with Mackenna for Torpedo boats, Exhibit L (p. 310) ; that 
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tin.' i^Ttificate annexed to tlie contract of Rogers was fur- 
iii?ln;<l to ■witness by Eogers, 

■fames B. Ford testified tliat on tho 18tb day of January 
lie received in his warehouses from Cai-y & Co. two Parrott 
jrinie, vvitli appiu^enances, and ammunition from the Meteor 
( [1. 1 1(>). This was more than one month after Wright had 
informed Kogersan armed vessel could not eleai' (see Wright's 
lorttiiiiony), and only tliree days before tlie JMeteor applied at 
tlie Custom House for her clearance. 

WiUiam Jarvis testified that he was Marabal's officer ; 
tliHl lie took possession of the Meteor on the 23d January, 
X><M; at about one o'clock, P. M, ; that at the time he went 
ou board steam was up, and Mr. E. P. Forbes was onboard; 
tliHt M!r, Porbes said lie had expected to accompany the 

w>iA to tlie Narrows ; that Porbee had a travelling 
iiiij;- with him; that at this time the Captain was not 
on hoard, but that lie ser\'ed a notice of seizure on tlie Mate 

Thomas H. 8ease testified lie was appointed shipkeeper 
by tlio Marshal ; went on board the day of seizm-e ; that, on 
tho ^(l day of FebiTiary, he saw on board the Meteor SJ 
Ik^ixce of shot for cannon, which Captain Kemble asked liis 
j'tTunVsion to land, and, when it was refused, asked witness 
ft. n-Av nothing about his request (p. 104). 

Lt^ms J. Kirk testified that he was an Inspector of Cus- 
ioni>, and, on the day preceding the seizure of the Meteor, 
Ik- i\-eiit on boai'd by direction of the Sun'eyor of the 
\*»\-K : that he saw the first mate Petts, who told him " li& 
kail ^hvpped for one year, "but ex^pected to le in Ifew York 
■ i>, ihi-ee inonths; " that he examined the cargo book, and 
fouiKl the vessel had no merchandise on board, only coal and 
otorer; ; that a portion of the stores were marked " reseiwed 
.t.iivs •' (pp. 112-113). 

Tlic manifest produced to the collector of customs by 
(,'iiptani Kemble ori the 22d January 1866, on application for 
i-li'!ir(iiice, describes only " fuel and stores." Its correctness 
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was Bworii to by Ivemble on that tlay. The voya^ was de- 
scribed aa to Panama. 

The Court eainiot fail to see how inexorably tins testi- 
mony brings the Meteor within the circle of the denuncia- 
tions of the legislation of 1818. It discloses two high conti'awt- 
ing parties, " concerned " in furnishing or fitting ont that 
vessel ; the owners or agents of tlie ship, on the one side, 
and the Chilean Government, its Ministei', confidential agent, 
consul, or unofficial agents, on the other side. The Consul 
cannot and will not deny, that he held out Byron, McNichol, 
and Conkiin to be his agents, acting on behalf of Chile. 
Wright, by his eridence, leaves no doubt on tJiat point. And 
if the Court is satisfied that all parties were so " concerned " 
in furnishing or fitting out the Meteor, it can and will have 
DO difficulty in finding the necessaiy mient. 

It needs only to make such a review of the evidence as I 
have just given, to see how entirely nujust was the effort of 
the counsel for the claimants, to characterize the Government 
witnesses as a parcel of irresiionsible " intermeddlers." 
"Was Jerome, — a part owner in the vessel to the extent of 
tJiirty thousand dollars, — an " intermeddler," when he made 
an agreement with the Chilean Minister to go on board the 
vessel, some four or five months ago, with the view of induc- 
ing him, or his Government, to purchase her ? Is there any 
possible legal question as to the admisaiiiility of his testi- 
mony ? Is there any sugg^tion that it is lieareay, secondary, 
or immaterial 'i Four or five months ago carries us back to 
November, 1865, and wai-, between Spain and Chile, was 
declared September 25, 1865. What was the motive of Mr. 
Jerome in making an appointment with the Chilean Minister 
to go to Jersey City and inspect the ship ? I pray your 
Honor to refiect upon this, when you shall come to consider 
whether any of the ownera of the Meteor were knowingly 
concerned in affording her to the Chilean Government, with 
knowledge, or intent, that slie was to be used in the hostill- 
tios between that Governineiit and Spain. I take it that 
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if we had no other testimony of the relation of the owners, 
to the vojage which this vessel was about entering npon, 
when she was seized, this evidence of Jerome alone would 
1)6 sufficient to create the strong suspicion recognized by the 
Supreme Court in the slaver cases. 

The Court. My impression, although I liave taken no 
notes of the testimony, as I rely upon the report of the sliort- 
hand wi-iter, is, that Mr. Jerome said that he had no conver- 
sation with the Chilean Minister at that time, about pur- 
chasing the vessel. 

Mr. Choate. And he stated at that time, also, that the 
Chilean Minister had no authority to buy the vessel. 

Mr. Webster. I will refer to the sliorthand writer's re^ 
port. I do not thinly it possible that I am in error. The 

testimony of Mi'. Jerome is to he found on page 319. The 
stenographer's report reads as follows : 

Q. Have you ever beea on board the Meteor 3 A. Yes, sir. 

Q. Wlieu were you on board of her last ? A. I never was on board 
but once. 

Q. When was that ! A. Some four or live months ago. 

Q. In whose company were yon at that time ? A. Mr. Asta Buma- 
ga's, the Chilean Minister; I thmk no one else. 

Q. Was Mr. R B. Forbes along at that time ? A. I think not. 

Q. What is your best impression t A. My best impression is that 
he was not ; I am quite sure he was not. 

Q. Where was file vessel lying at that time ? A. At Jersey City. 

Q. Did you and the Chilean minister go together to visit her ? A. 
Ko, I think not ; I think I met him there, 

Q. By agreement 3 A. Tea, 

Q. What was the agreement you made with him by which you met 
him there ? A. I asked him to look at the ship. 

Q. For what purpose ? A. To see if he would buy her. 

Q. And did he look at the ship ? A. He did. 

Q. Did you and he examine the ship together on that occasion ? A. 
We went through her partially, not much. 

Mr. Choate. He further stated that lie supposed the 
Chilean Minister himself had no authority then to complete 
the negotiation. We And that there was no negotiation be- 
tween him and the Chilean Minister for porchase and sa!e. 

3£r, Webster. We need not dispute here about that. 
Tlie point upon v/liich I am now addressing the Court is. 
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tliat Mr, Jerome desired to sell tlie Meteor to the CJiileau 
Government, and offered her to its control for inoiiey. 

Mr. Choate. He wished to sell her. 

Mt. Webster. To the Chilean Government ; or else, why 
did he solicit the Chilean Minister to go on board her. 
He admits that ho made an agreement. He is then asked, 
in his direct examination, "for what purpose," and he re- 
plied, " to see if he would buy her." It is true, as I have 
already stated, that in the Buhsequent examination of Mr. 
Jerome, he seemed to desire to modify his previous state- 
ment, and opportunity was given to him. But his explana- 
tion did not vary or atteet tlie fact that he desired to place 
the Meteor at the disposal of Chile, In order that there 
may be no misunderstanding upon this point, let me re-read 
the explanation of Mr. Jerome, taken from the shorthand 
writer's report, page 319. 'Here it is : 

Q. Do yoa desire to change your testimony in that respect, or is it 
correct % A. Not exactly ; I am recorded there as saying that I asked 
him there to see if he woiild buy her. 

Q. In what particular is your testimony incorrect 3 A, I could not 
expect him to buy her, because he had no power to buy her, as I under- 
stood ; the ship was for sale, and I wanted Mm to look at her ; perhaps 
he might recommend her, 

Q, You say you did not expect him to buy her ! A. No, sir. 

Q. Because he had not the authority to buy her ? A. No. 

Q. "Who did jou suppose had the authority to buy her? A. I did 
not suppose any one had at that time; I thought the occasion might 

Q. How did you know he had not authority to buy her 3 A. I did 
not know. 

Q. What did you mean when you said you did not suppose he had 
authority to buy her ! A. I simply did not suppose he had. 

Q. Wlio did you suppose had f A, I did not suppose any one had. 

Q. Why, then, did you ask the Chilean Minister to look at the ship 3 
A. Well, I thought the occasion might tuia up that he wight want to 
buy her. 

I^ow, if the Court please, this agreement, appointment, 
interview, and visit to the Meteor, in which Mr. Jerome and 
the Chilean Minister were concerned, were the inception and 
beginning of an afflair which culminated in an illegal trans- 
action. 

The Court. I had been under the iivtpression that 
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one. 

Mir. Choate, Jerome, like Low, testified that lie liad 
given over all control of tlie sale of the ship to Mr. Forbes, 
and did not claim to have power to sell her. 

Mr. Webster. But we see that the testimony fixes be- 
yond dispute, til it the meetmg was not casual, or accidental, 
bnt a well dehned and cleaily intended agreement, and 
whether Jeiome had, oi hid nut, the power to complete the 
ti-ansfer, he, at lea'-t, tells the tViirt when the negotiation for 
furnishing and fitting ont this \ essel, in the interest of Chile 
against Spam, leally began If any faith can be put in hn- 
niau testimony , Jerome solicited the Chilean Minister to in- 
spect the Meteor, to see if, At some time, his Government 
would not buy lier. Forbes said, in hie letter of September, 
1865, that the Meteor was for sale, but '" I cannot name a 
price until I consult the other owners. I am open to an 
ofler." At, or about that time, Jerome makes an appoint- 
ment with the Chilean Minister, in respect to this vessel, 
ivhieh had no regular occupation, and wliicli was op for 
" Cowea and a market." 

But I began ray allusion to the testimony of Jerome, 
chiefly to repel the suggestion of the other side, tliat the 
Government had introduced no witnesses but " inter- 
meddlers." 

Again ; your Honor will remember that when Gary came 
to Wi-ight's office, and demanded to know who were his 
principals, and "Wright replied, the Chilean Government ; 
Gary then said, that lie had already been in treaty for afford- 
ing to that Government the Meteor, and it had no 
money. 

Mr. Ohoate. His language was that he had made an 
oft'er. " Treaty," is the word of counsel. 

Mr Webster. Well, let us refer to the shor hand writer's 
report again, to settle this point. I read from page 117, of 
"Wright's Direct Examination - 



dhy Google 



87 

Q. Do you recollect anjtliing more of that interview witli Air. 
Gary ) A. No, sir. 

Q. Was anything said hy him at the interview with you to thii effci'i , 
or in substance, that he had already had negotiations for the sak ol' tho 
Meteor to the Chilean Government 3 [Objected to by claimantv cmm- 
sel.] 

T/ie Court. Ask what converaatdon he had. A. As I have h;m<1. «r 
that time he said he had already been in treati/ with them, and they li^id 
no money. 

Therefore the Ooiii't will perceive that "treaty" is ii..t 
the ^vor<;l of counsel but ia the word of the witness in io])i> 
to a ijuestion put by the Court. 

Mr. Chqate. Wright said, " as I have said bcr-ire." 
And what he had said before was, that he had an applIi-:itiuM 
of that Mud before, and they had no money. 

Mr. Websie7'. That is not the language of the i'c<-iiivj, 
and, besides, it is clear that Mr. Gary could not have ij^<'w 
far in these endeavors to sell tlie Meteor to tlie Chilufin 
Govemtneiit, without coming to what, in such busiiU'ss, U 
properly charactsrized as a negotiation or treaty, 

Now, put these things together ; and see what we havi. 
Forbes states, in September, 1865, that the vessel is for .>:ilt;. 
Jerome, in September, 1865, solicited the Chilean MiiiistL^i- 
to go to Jersey City and examine her. Cary, in Deccrubei-. 
1865, admitted that, previous to that time, he had been in 
actual treaty, or negotiation, to place her at tlie dispwiil "f 
the Chilean Government. I submit to your Honor tlisit, 
upon the testimony of Cary alone, there is evidence of nm-h 
a palpable violation of the neutrality act, as subjects this shiji 
to forfeiture. Her owners confess that they have offered to 
furnish this formidable war- vessel to one belligerent, uiiikn- 
circumatauces which preclude the possibility that tkey c-mjil 
have been ignorant of the use to which that belligerent in- 
tended to put her. When Wright infoi-med Cary thm ii. 
was the Chilean Government for whom he was acting n^ 
agent, did Gary suggest the unlawfulness of such a negofiu- 
tion ? Wo, nothing of the kind ! Tlie only point ol* diffi- 
culty he suggested, was the want of cash funds. Violidicu 
of law did not seem to enter into his thought, or compri>lii;ti- 



dhy Google 



88 

sion. More than that, Caiy subsequently returned to 
Wright's office to see if arrangements had been completed by 
the Cliilean agents for raising the necessary funds. 

Again ; your Honor will remember that Wright, in one 
of his earliest interviews with Eogere, in respect to the 
Meteor, expressed to the latter, doubt as to whether Chilean 
agents could get the Meteor out of this port. Wright knew 
that the Meteor wj^ a war-vessel, and he tnew she was an 
anned vessel, because liehad seen two Pari'ott guns on board. 
He knew (which tlie learned counsel for the claimants affects 
not to know) of the restraints which the act of 1818 places 
upon warlike vessels, and especially upon vessels actually 
armed. Bring that piece of testimony side by side with 
the other fact, that three days before the Meteor applied 
for her clearance tliese two guns were taken otF and 
stored in a warehouse near by. Is not this incident of 
itself sufficient to make strong suspicion of the illegality of 
the voyage ? If it be that the Meteor was bound for China, 
as has been vaguely suggested by counsel, then it is clear 
that she was bound for a locality where her guns would he 
wanted, if guns are ever needed in the merchant service. 

Again, if the Meteor was going on a voyage of pure com- 
mercial adventure, and to find a market to sell herself, it 
seems very clear that she would have taken on board all the 
apparel and furniture which really belonged to her. But the 
truth and fact are that, the illegal voyage having been deter- 
mined on, these guns were taken off', in order to remove ob- 
jects so prominent that the Government would not fail to 
fasten suspicion thereon. And here the Court will observe 
that we are dealing, not with " intermeddlers," but with the 
recognized agents of the vessel. 

Once more. Hunter, tlie translator and seeretai'y of 
Mackenna, tlie confidential agent in New York, testified 
that Kemble, the captain of the Meteor, was in tlie habit of 
visiting Mackenua's headquarters before the seizure was 
made. Is there any explanation of such visits offered by the 
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claimanta? Captain Kembie lias been liere in court every 
day of the trial, sitting near the learned counsel, accessible 
to him, aiid yet they do not venture to put him upon the 
witness-stand, to give the Court any proper reason for this 
intercourse by an American sea-captain with the confidential 
agent of a foreign Government, and this confidential agent 
proved, by the evidence in this ease, to have been guilty of 
the atrocious crime of organizing and setting on foot, within 
the jurisdiction of the United States, a fleet of gunboats, un- 
der a contract with the provider of these formidable instru- 
ments, to blow np with torpedoes, pubhe armed vessels, of 
the Spanish I^avy, and all on board. Can it be said that 
this incident of the repeated visits of the captain of the 
Meteor, to the house of the confidential agent of Chile, in 
tills city, is of no consecLUcnce, when taken with the otiier 
proved fact, that the same captain told Nichols, — a witness, 
unimpeaehed and unimpeachable, — that if the Meteor was 
disposed of to Chile, ho (Kembie) should take her out, and 
deliver her over to a fighting captain ? Are there any " in- 
termeddlere " in this brancli of the ease? In a word, up to 
this point have we not been dealing exclusively with the 
owners or recognized agents of the Meteor ? 

The conversation of Captain !Nichols with Captain 
K. B. Forbes is, under the circumstances, something more 
than a mere casual afiair. The Court will remember that 
Captain Nichols testified that he said to Forbes on the 
ferryboat that he saw the Meteor was off for Chile, and that 
Forbes made no reply, but cautioned him not to speak so 
loud about such a matter in so public a place. Thk inci- 
dent becomes, of course, important or unimportant, by rea- 
son of its association with other facts, and, taking the evi- 
dence in this case as a body, no one can safely say that it 
does not aid in coming to a correct conclusion as to the voy- 
age on wliich the Meteor was then about to enter. Thus 
much for the owners of the vessel, and her agents. 

When we, in turn, come to look at the acts of the officials 
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of the Ghileau Govenimeiit, we find a state of things which 
irresistibly impels to the conclusion that this vessel has been 
placed within the deuiineiationa of the third section of the 
Act of 1818. The Court will remember tliat, on Friday be- 
fore the seizure of the Meteor, Kogers said that she was to 
go to Panama, tliere to be turned over, and change hands. 
Remember this statement fi'om Itogei's does not come from 
ail " intermeddler," but from the recognized official repre- 
Bentati\'e of the Grovernment of Chile, in this port, — an 
officer charged with special I'unetions and duties, and per- 
mitted by our Government to have privileges in the United 
States, — ^privileges which are always faithfully recognized in 
this court. Rogers stated that, although he had nothing to 
do with the final consummation, he believed Mackenna had 
done the bushieas, and that he thought the arrangement a 
good one, because it included seven hundred and fifty tons 
of coal. Now, will somebody tell me, if the Chilean Gov- 
ernment be not a party to the furnishing and fitting out the 
Meteor, witJi seven hundred and fifty tons of coal, an article 
now recognized as contraband of war, how did it happen that 
on Friday, the Chilean consul knew all about it, and about tlie 
vessel, even to her day of sailing ? Remember, I repeat, this is 
not a statement of Byron, or McNichol, or Conklin, or any of 
the men whom my learned friend stigmatizes as " intermed- 
dlers," but of a man accredited by the Chilean Government 
to this country as consul. On Saturday, the next day, 
Rogers called on McNichol, and told him, in substance, that 
the procurement of the Meteor was settled upon ; that she 
was going to (ilear for Panama. And o]i Monday morning, 
Rogers called again, and said the Meteor would clear that 
day, and it was the very day she did attempt to clear, and 
on the next day she was seized by a mandate of this eoui-t. 
As I hare said before, there is no attempt on the part of the 
claimants to impeach these witnesses; no attempt to show 
they are not men of character ; no effort to satisfy your 
Honor that tliey are not, in every respect, as worthy of be- 



dhy Google 



ill 

lief as Messrs. Forbes, or Mr. Low, oi- Mr. Joiomo, Our 
witnesses Iiavo been subjected to a ero^ examination, aa 
severe and adroit as witnesses ever endiired. Tlieir bistory, 
business, place of residence, everytliiug conceruiiig tbeir in- 
terior life, liaB been gone into at length. How did tliey 
bear the ordeal? Was there one incident, fi'om beginning 
to end, which tended, iu your Honor's judgment, to impair 
confidence in these witne^es ? 

I watched with gi-eat interest, during the three days of 
the argument of my friend in behalf of the claimants, 
to see if be would venture to prraent to your Honor any 
theory, as to what kind of a voyage the Meteor was en- 
tering upon when ai-rested. For the first two days of tlie 
argument, be kept eleai' of any such explanation. He 
gave that bi'aneh of the subject a veiy wi<le bertli. He, to 
be sure, expounded, witli great unction, certain theories of 
law, but failed utterly to put his case in a condition to get 
the benefit of his theories, except in the last day of his argu- 
ment, when he spent considerable time in insisting that the 
Messi-s. Forbes had a right to sell the Meteor to Chile. It 
is not readily to be perceived what necessity there was for 
any such line of argument, if the fact be tliat the Meteor 
was on a commercial voyage to China, or elsewhere, and' 
had no possible relation to the Chilean Government, or to 
the Chilean sei-vice. The Messrs. Forbes, be claimed, in all 
their aiTangements with Chile, in respect to tlie Meteor, had 
done nothing but what they had a perfect i-igbt to do. Hei"e 
again, I respectfully submit, we have, in the confession of 
the learned counsel, a very important piece of evidence, 
which does not come from an " intermoddler." 

My friend endeavored to create much smoke and con- 
fusion out of the fact that Conklin, Wright, and Eogers 
had conversation about funds with which to pay for the 
Meteor. The explanation of this is very simple. Rogers 
told Wright that the confidential agent had not arrived, but 
that he was expected soon, and would have, or would be 
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